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Code with respect to taxable events involving qualified
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Effective after December 31, 1996, the tax rates for
aviation gasoline and aviation fuel taxes have changed.
The rate and base amount imposed on luxury passenger
vehicles have also changed. Ozone-depleting chemical
rates for 1997 are included in this announcement. Also,
excise taxes on transportation expire December 31,
1996.
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Notice 96-65, page 28.

This notice provides guidance for certain provisions of
the Small Business Job Protection Act of 1996 (the
“Act”) dealing with the status of a trust as domestic or
foreign under sections 7701(a)(30) and 7701(a)(31) of
the Code. This notice grants taxpayers additional time to
comply with the new domestic trust criteria contained in
the Act and announces the time and manner for making
an election to apply the new trust criteria retroactively.
Also, guidance regarding the application of sections
1491 through 1494 of the Code is provided if the status
of a trust changes from domestic to foreign.

Announcement 96-132, page 33.

Orthopaedic Development Foundation, Hilton Head, SC,
no longer qualifies as an organization to which contribu-
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Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 863.—Special Rules for unless the collection of information dis-natural resources. One method (derived
Determining Source plays a valid control number. from the existing regulations) sources
26 CFR 1.863-3: Allocation and apportionment of The estimated average annual burdeimcome in its entirety to the Iocgtion of
income from certain sales of inventory. per respondent is approximately 2.&he natural resources, and applies where
hours. the taxpayer does not engage in substan-
T.D. 8687 Comments concerning the accuracy ofial additional production beyond pro-

this burden estimate and suggestions fatuction of the natural resources. The
DEPARTMENT OF THE TREASURY reducing this burden should be sent tsecond method, the export terminal rule,
Internal Revenue Service the Internal Revenue Service Attn: splits sales income at the export termi-
26 CFR Parts 1 and 602 IRS Reports Clearance Officer, T:FPnal, sourcing gross receipts equal to the
Washington, DC 20224, and theffice fair market value at the export terminal
of Management and Budget Attn: to the location of the natural resources,
Desk Officer for the Department of theand gross receipts in excess of that
Treasury, Office of Information and amount either to the place of sale or
Regulatory Affairs, Washington, DC, according to the rules in § 1.863-3,
AGENCY: Internal Revenue Service20503. _ _ de_pending on the_circumstances. The
(IRS), Treasury. B_ooks or record_s relating to this _col-th|rd_ method__ requires taxpayers per-
lection of information must be retainedforming additional production in the
ACTION: Final and temporary regula-as long as their contents may becomeountry where the natural resources are
tions. material in the administration of anylocated, to split gross receipts at the
) . internal revenue law. Generally, tax repoint of the additional production,
SUMMARY: This document contains y,mns and tax return information aresourcing gross receipts equal to the fair
regulations governing the source of in¢onfigential, as required by 26 U.S.C.market value prior to that point to the

Source of Income From Sales of
Inventory and Natural Resources
Produced in One Jurisdiction and
Sold in Another Jurisdiction

come from sales of natural resources ogq3 location of the natural resources and
other inventory produced in the United gross receipts in excess of that amount
States and sold outside the United StateBackground according to the rules in § 1.863-3.

or produced outside the United States _, . . , T o
and sold in the United States. This. 'his document contains final regula-1. mplications of the Tenth Circuit's

ons to be added to the Income Taxorder inPhillins
document affects persons who prOdu?_F?egulations (26 CFR part 1) under p

ratul ez or tvr ventory iECIRS, GP SF 2 oo Secion 1863 1000 o th pro

sources or other inventory outside thé’ide.rUIeS for allocating and apportiqn-from natl_JraI resources in Its entirety to
United States and sell in the United"d income between U.S. and foreigrihe focation of the resources. The pre-
States sources from natural resources and othémble to the proposed regulations states
' inventory produced in the United Stateghat Treasury and the IRS would con-
EFFECTIVE DATE: December 30, and sold outside the United States, ofider the Tenth Circuit's unpublished
1996. produced outside the United States an@Pinion in its Order and Judgment in
sold in the United States. Phillips Petroleum v. Commr97 T.C.
Applicability: Taxpayers may apply opn December 11, 1995, proposed0 (1991), 101 T.C. 78 (1993)ff'd.
these regulations for taxable years beregylations [INTL-0003-95 (1996-1Without published opinign70 F.3d 1282
ginning after July 11, 1995, and on orc B, 831)] were published in theed- (10th Cir.,, 1995), in finalizing the regu-
before December 30, 1996. eral Register (60 FR 63478). The IRS lations. In Phillips, the Tax Court ruled

FOR FURTHER INFORMATION CON. feceived written comments on the proS 1-863—1(13)"'5 natural resource refgula-
TACT: Anne Shelburne, (202) 622-38goP0sed _regulations and held a publicon. gsneraly soureng income Fror
' hearing on April 10, 1996. Having con-U-S. natural resources in its entirety to

(not & toll free number). sidered the comments and the statemenffd® United States, invalid to the extent it
. made at the hearing, the IRS and thgonfllcted with the Court’s interpretation

SUPPLEMENTARY INFORMATION: Treasury Department adopt the propose@lf Séction 863(b)(2). That section pro-
Paperwork Reduction Act regulations as modified by this Treasuryides that gains, profits and income

_ _ _ decision. The comments and revision§0m the sale of inventory property
The collection of information con- 4.a giscussed below. produced within and sold without the

tained in this final regulation has been United States (or vice versa) shall be
reviewed and approved by the Office ofExplanation of Provisions treated as derived partly from sources
Management and Budget in accordance . . within and partly from sources without
with the requirements of the PaperworK- Allocation of gross income from salesy . ' jnited  States. The Tenth Circuit
Reduction Act (44 U.S.C. 3507) underf natural resources under section 863( firmed the Tax Court.
control number 1545-1476. Responses Section 1.863-1(b) of the proposed In view of Phillips, the final regula-
to this collection of information are regulations relate to the rules governindions modify the proposed regulations to
mandatory. natural resources. The proposed regulaliminate the 100 percent allocation rule,
An agency may not conduct or spontions provide three methods for determaking the determination of the source
sor, and a person is not required tanining the amount of United States orof income subject instead to the export
respond to, a collection of informationforeign source income from sales ofterminal rule. Thus, gross receipts equal
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to the fair market value of the productAct of 1996, Public Law 104-188 (Au- cases, was then added to the regulations
at the export terminal are allocated tayust 20, 1996) (the 1996 Act), furtherpromulgated in 1922.

the location of the farm, mine, well, clarifies that the Service is not required Thus, Treasury and the IRS believe
deposit or uncut timber, with the sourceto apply the 50/50 method. Prior to thethat income from natural resources
of gross receipts from such sales 996 Act, section 865(b) provided thatshould be sourced differently than in-
excess of the product's fair market valugncome from inventory sales was to become from other sales of inventory.

at the export terminal allocated to thesgyurced under sections 861(a)(6)3. Clarification of language in
country of sale. 862(a)(6), and 863(b). The 1996 Act, ing 1.863_2

Several commentators requested thaltion 1704(f)(4)(A), amended Code .
any change to the natural resource rUIe§ection 865(b)(2) by striking 863(b) and In response to a comment, the final

made in light of Phillips be done in regulations are modified to clarify that
proposed form, providing opportunity to . o . the source of income from sales of
comment on the regulations. Howeveramengmen: effecc?vebas i t!ndufgfl InEatural resources must be determined
because the final regulations merel thmer_;_ megsf ma:tyfsicgéoen Publi 0oler under the rules set forth in
eliminate the rule which required a e lax keform Act o (Pu ICg 1.863-1(b) of the final regulations.

easury and the IRS clarified this point

single source of income for sales of-aw 99-514). This technical correctiony,
corrections to the proposed regula-

inserting 863. The Act makes this

natural resources, and because Treasul the 1986 Act clarifies that Treasury;,
and the IRS believe that there has beefias broad authority to provide rulesiqng pyplished on August 27, 1996, in
adequate opportunity to comment on th§°Urcing income from sales of Inven_toryéhe Federal Register (61 FR 44023).
ns’ i ~junder section 863, and is not restricte
proposed regulations’ export terminal i 4. Additional production activities
rule, the natural resources rules ard any particular method. : P
issued in final form. I Tretasu(;y ang. tthe t'IRS ar|130 betl)ieve The proposed regulations define addi-
oo ongstanding aistinctions have Dbeenjonal production activities in § 1.863—
?\étﬁ\r/gl?:slg[grgsthe 50/50 method for made in the tax treatment of na}turall(p)(g)(ii) as substantial production ac-
resources and other property, both in oufivities performed by the taxpayer in
Several commentators wrote that theréx laws and in our tax treaties. Mostaddition to activities relating to the
is no basis for treating natural resourceyeaties, for example, grant primary orownership or operation of any farm,
differently than other inventory. There-€Xclusive taxing jurisdiction to the coun-mine, oil or gas well, other natural
fore, producers of natural resourcedly Where natural resources are locate@eposit, or timber. The proposed regula-
should be permitted to determine thelhus, income from sales of naturakions provide that generally the prin-
source of their income under the 50/50€sources is treated differently than inciples of § 1.954-3(a)(4) apply in deter-
method described in § 1.863-3(b)(1)come derived from sales of other invenmining whether an activity qualifies as
They point to legislation enacted in thetory, which is normally subject to the sych additional production. However, in
Tax Reform Act of 1986, arguing thatbusiness profits article of a treaty. Seepo case will activities that prepare the
Congress, in enacting section 865 t&.d., Article 6 of the United Statesnpatural resource itself for export, includ-
govern personal property sales, drew ndlodel Income Tax Convention (Septem+ng those that are designed to facilitate
distinction between sales of natural reber 20, 1996), which provides that in-transportation of the natural resource to
sources and sales of other inventorycome from real property, “including or from the export terminal, be consid-
Commentators have also pointed to sedicome from agriculture and forestry” ered additional production. Thus, the
tion 865(b), enacted in 1993, providingmay be taxed by the country where theyroposed regulations in an example indi-
that income from sales of U.S. softwoodesources are located. cate liquefaction of natural gas would
must be U.S. source in its entirety. They The legislative history to sectionnot constitute additional production ac-
conclude that Congress was aware d363’s predecessor, section 217(e) of thavities.
the Tax Court's decision inPhillips, Revenue Act of 1921, also reflects an Liguefaction is the process of liquefy-
overruling Phillips only for softwood, intention that natural resources beng natural gas so that it can be trans-
but intending that all other natural re-treated differently from other property.ported by tanker for sales abroad. Sev-
sources be sourced under the 50/50he House version of section 217 (H.Reral commentators urged us to
method. 8245, 67th Cong., 1st Sess. (Aug.20reconsider our position, arguing that
Treasury and the IRS do not believel921)) included a provision sourcingliquefaction is an expensive, complex
that Congress in the 1986 Act evidenceéhcome from natural resources in itsactivity. Treasury and the IRS, however,
an intent to source all income from sale®ntirety to the location of the resourcescontinue to believe that liquefaction is
of natural resources under the 50/5MHowever, based on testimony raising the@n activity preparing the natural re-
method. Rather, Congress merely repossibility of a case where such a singlsource itself for export within the mean-
ferred to the 50/50 method to generallysource rule should not apply, the Senatang of 8§ 1.863—1(b)(3)(ii) of the final
describe the methods for sourcing instruck the provision that allocated all ofregulations, and that it is appropriate to
come from certain types of inventorythe income from natural resources to @&xclude such activities from the defini-
sales. In addition, the legislative historysingle country. (H.R. 8245 (67th Cong.tion of additional production. Even
to the 1993 Act, requiring income from 1st Sess. (November 4, 1921)); Hearingthough liquefaction may be an expen-
softwood sales to be allocated in itsBefore The Committee on Financesive, complex process, liquefied natural
entirety to the United States, does noUnited States Senate, H.R. 8245, 67tlgas retains its character as a natural
suggest that Congress intended to ovefong., 1st Sess. (September 1 to Octaesource, so that liquefaction should be
turn the longstanding regime governingoer 1, 1921), at 309-310. A provisiontreated no differently than other pro-
sales of other natural resources. Moresimilar to that considered by the Housecesses that prepare natural resources for
over, the Small Business Job Protectiobut with flexibility available for unusual export.
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Several commentators requested thaales other than natural resources wheraine the source of income in any case
the regulations more precisely define théhe taxpayer produces property in thén which the sales transaction is ar-
processes that constitute production dfnited States and sells outside theanged in a particular manner for the
natural resources, to better differentiaténited States, or produces property outprimary purpose of tax avoidance.
those activities described in § 1.863-side the United States and sells in the Treasury and the IRS are considering
1(b)(1) of the proposed regulations, adJnited States (Section 863 Sales). Thehether the rules of the final regulations
being from the ownership or operationproposed regulations provide threeare appropriate where a product is pro-
of any farm, mine, oil or gas well, other methods: the 50/50 method, the indeperduced in one country but is destined for
natural deposit, or timber, from thosedent factory price method, and theuse either on the high seas or in space.
that qualify as additional productionbooks and records method. Until additional guidance is provided,
activities within the meaning of taxpayers may rely upon the general
§ 1.863-1(b)(3)(ii)) of the proposed rules of the final regulations for these
regulations. In particular, a commentatorP2¢€ cases.
requested that the final regulations spe- Consistent with the existing regula- . .
cifically address this issue in the case ofions, the proposed regulations limit the2' Segregation and aggregation of sales
mining. In response to this commentmethods in § 1.863-3 to sales within a Once a taxpayer selects a method
the final regulations include an exampleforeign country. The preamble, howeverunder § 1.863-3(b) for dividing gross
describing certain mining processes thatquests comments on whether the regincome derived from Section 863 Sales
would not qualify as additional produc-lation should be expanded to cover salelsetween production activity and sales
tion activities in the case of copper.made in international waters or in spaceactivity, 8 1.863-3(a) of the proposed
. Although the statute refers to sales outregulations provide that a taxpayer must
5. Treatment of partnerships side the United States, Treasury and theeparately apply that method to Section

The proposed regulations provide thatiRS expressed concern in that preambl863 Sales in the United States and to
in applying the rules in § 1.863-3 ofthat expanding the scope of the regulaSection 863 Sales outside the United
the proposed regulations, a partnefions to include all such sales could leadStates. The proposed regulations also
would be treated as engaged in thé& abuses where, for example, a taxprovide in § 1.863-3(a) that taxpayers
production activity of its partnership. Payer produced goods in the Unitednust determine the source of gross
However, that provision was not ex-States, passed title to those goods outacome under paragraph (c) and taxable
tended to § 1.863-1 of the proposedide the United States, and then sold thiacome under paragraph (d) by aggre-
regulations, which generally providesgoods to U.S. customers. In consideringjating all Section 863 Sales to which a
rules for determining the source of in-whether to expand the scope of the finainethod described in paragraph (b) ap-
come from sales of natural resourcedl_egulations to include such Sa|eS, Treap“es.

The final regulations provide rules forsury and the IRS requested comments The final regulations clarify that the

transactions involving partners and parton whether to include an exception torules of paragraphs (c) and (d) apply
nerships, which apply in the same manthe title passage rule for sales of goodseparately to Section 863 Sales in the
ner to sales of natural resources and tgroduced in the United States and dedJnited States and to Section 863 Sales

1. Sales in international waters or in

sales of other inventory. See II. 3. oftined for the U.S. market. outside the United States, so that tax-
this preamble for a discussion of those [N response to comments and consispayers are required to aggregate all
rules. tent with the preamble to the proposedection 863 Sales under paragraphs (c)

_ _ _ regulations, the final regulations expandind (d) after the taxpayer has first
6. Genetically-engineered agriculturathe scope of the existing and proposedeparately applied the method under
products regulations to include sales outside th@aragraph (b) to Section 863 Sales in
alTJnited States. Moreover, to preventhe United States and to Section 863
egbuse from this expanded rule, the finaBales outside the United States.
Ir]egulations; provide that sales of good§>
holly produced in the United States™
and sold for use, consumption, or dispo- The proposed regulations provide in
sition in the United States, will be § 1.863-3(a) that a taxpayer’s produc-
nsidered to take place in the Unitedion activity includes production activi-
ates. Income from such sales will baies conducted through a partnership of
}reated as from U.S. sources. The finalvhich the taxpayer is a partner either
9gulati_qns rely on rules in § _1.86_34—dir_ect|y or through one or more partner-
cause they may be subject to researc (b)(3)(ii) (relatm_g to the determmanon shlps_. One commentator recommended
Of whether foreign source income isthat final regulations extend the partner-
and development. Because they remai ot ; ;
ectively connected with a U.S. tradeship rules to natural resources. However,
natural resources, Treasury and the IRS . )
reiected this comment. or busmess_ L_lnder section 864(c)(4)(iii))the commentator suggested that an ag-
|
for determining the country of use,gregate approach to partnerships should
consumption, or disposition. Also, prop-apply only in cases where the partner-
erty will be treated as wholly producedship, instead of selling the property and
in the United States for this purpose if itdistributing the proceeds to the partner,
is subject to no more than packaginggdistributes the property to a partner. In
Section 1.863-3 of the proposed regurepackaging, labeling, or other minorresponse to the comments, the final
lations provides rules for allocating andassembly operations outside the Unitedegulations modify the proposed regula-
apportioning income from inventory States. See also 8§ 1.861-7(c) to detetions. Under the final regulations, the

6

One commentator requested that fin
regulations state that natural resourc
do not include products, such as certai
seeds, where the premium value of th
product is derived from genetic traits
produced by biotechnology or traditional
methods, and the seeds themselves
not grown for consumption. The inher-
ent nature of products as agricultura
products, however, does not change b

Transactions with partnerships

Il. Allocation and apportionment of
income from sales of inventory other
than natural resources



aggregate approach applies to a partneio either the sale establishing the IFP omethod, subject to an election and prior
ship’s production or sales activity onlyto a sale applying the IFP only if theapproval of the method by the District
for two purposes. First, the aggregateaxpayer elects the IFP method. Director.

approach applies for purposes of deter- i i

bp PP purp The proposed regulations eliminated; petermination of source of gross in-

mining the source of a partners dis-he nrovision in existing regulations per- : i
tributive share of partnership income, .. g red PE"come from production activities

Thus, If a partnership engages in th'mitting taxpayers to establish an IFP by o _

pI’OdL,JCtion of inventory property in the ethod_s qther than by sales to indepera. D_eflnltlon of production assets

United States and sells such propertdent distributors. The preamble, hovy- i. Contract manufacturlng-

outside the United States, a partner wil ver, reguested comments o.n.the contin- Under the proposed regulations, pro-
be considered to have prdduced and solded utility of such a provision. Two duction assets are limited to those
that inventory property in the sameCommentators recommended that thewned directly by the taxpayer that are
manner as the partnership when deteRrovision be retained and expanded tglirectly used by the taxpayer to produce
mining the source of its distributive PErMit taxpayers to establish an IFP byhe relevant inventory. These rules are
share of such sales income. Second, ttly method that is appropriate undefhtended to insure that taxpayers do not
aggregate approach applies for purpos@gction 482. The commentators stategttribute the assets or activities of re-
of sourcing income from the sale ofthat any evidence acceptable for provin ted or unrelated parties manufacturing
inventory property that is transferred inan arm’s length price under section 4g2inder contract with the taxpayer. One
kind from or to a partnership. Thus, forshould be acceptable as an IFP. ThEommentator asked that the definition of
example, where the partnership makesommentators also stated that taxpayefyoduction assets be expanded to in-
an in kind distribution of inventory who cannot use the IFP method mus ude production assets owned by re-

popery o s patnrs he source of e . SOS0.method, and hat tnELe"Y UTEEd contact manufacty
partner's income from the sale of suchs0/50 method may not produce an eqUiﬁmi.ting production assets to those

property is determined based on both itsaple result for nonresidents importingyned by the taxpayer, the regulations
own activity and on the partnershipSgoods into the United States. source income differently depending

a?g;’g%' aSlrlnélar_IE]/, cztahi agrg];:ga;e aatpr; After further consideration, Treasuryupon the form in which the taxpayer
(‘gontributtl,osp :n\slelntoryspfo\(,jvuced bypitrto%lrnd the IRS have decided fo finalize theonducts business. Treasury and the
its partnership, if the partnership the regulanns on thl.s point as proposediRS, however, believe it is appropriate
sells the inveniory (e.g., as a distributonrNO convincing evidence has been preto limit production assets in the appor-
or after further proces:,si.ﬁg) sented for the need of a broad-basetlonment formula to assets owned by the
The entity approach ap;plies for a”rule permitting taxpayers to estabhsh.anaxpayer and used by the taxpayer to
other purposes. For example, where [FP by any method that would otherwiseproduce the inventory. In addition, tax-
artnershi m.anufactures inventor Be appropriate under section 482 whepayers generally do not know the con-
pro ert anpd sells the property to one o hey can use books and records t@act manufacturer’s basis in its produc-
i[is Bart%ers the sourcg o? thgt partner'scnonstrate a more appropriate sourcingon assets. Further, it would be very
income from the resale of the property%su"' In view of the absence of adifficult to draw a clear line between
is determined without regard to iheclearly identified benefit for taxpayerscontract manufacturers and other suppli-
partnership’s manufacturing activity and the availability of the books anders. Thus, Treasury and the IRS do not
Consistent with this modification, the cco rds method, Treasury and the IR$elieve the source of a taxpayer’s in-
final regulations also specify that assetlelieve that expansion of the IFP rule izome should take into account activities
%Ot justified. of others or assets owned by others with

ownedtbé/ a pa(tjrtnershlé) t()or tﬁ partr;er whom the taxpayer has manufacturing
are not deemed owned by the parnes. Books and records arrangements. The final regulations

(or the partnership) unless the aggregate . .
approach applies to the transaction at Under both the existing and propose&la”fY' howeve_,-r, that th's rule does not
P_verrlde the single entity rules set forth

issue. regulations, taxpayers can request pe . .
mission from the District Director to use Under 8 1.1502-13 (dealing with mem-
bers of an affiliated group filing on a

a taxpayer’s books and records to allo- lidated basi h | q
In response to comments, § 1.863-€ate or apportion income between u.sgonsolidate a5|§), or the rules under
2(b) of the proposed regulations is clariand foreign sources if this method more§ 1'8_63_3(9) dealmg_ with partnerships.
fied to provide that taxpayers may electlearly reflects the taxpayer's income. _ II- Accounts receivable
the principles of § 1.863-3(b)(1) and (c)The preamble to the proposed regula- On€ commentator also asserted that
to determine the source of taxable intions requests comments on retaining th@ccounts receivable should be included
come (rather than gross income) frombooks and records method. Two com@S @ production asset. This comment
sales of inventory property. mentators asked for retention of thigvas rejected. The production formula is

5. Independent factory price (IFP), 100”5 taxpayer does not havz thirdhe taxpayer’s production activity. Thus,

method party sales, thereby making the IFFRSSets not directly involved in produc-
One commentator requested clarificamethod unavailable. In such cases, Hon should not be included.

tion that the sale establishing an IFRaxpayer may find it advantageous td. Anti-abuse rule

must be sourced under the IFP methodetermine the source of its income on The preamble to the proposed regula-

only if a taxpayer elects the IFP methodthe basis of its books and records. Thesions indicated that the purpose of the

The proposed and final regulations incomments were accepted. The finaproperty fraction is to attribute the

tend this result. The IFP method appliesegulations retain the books and recordsource of production income to the
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location of production activity. Treasurya statement attached to the tax return, Section 1.863—4 also issued under 26
and the IRS, however, were concerneéxplaining the methodology used, thdJ).S.C. 863.

that taxpayers would attempt to artifi-circumstances justifying that use, the Section 1.863-6 also issued under 26
cially affect the location of assets toaggregation of sales, and the amount df.S.C. 863. * * *

manipulate the rules, and so solicitedncome allocated. Treasury and the IRS Par. 2. Sections 1.863-3 and
comments on whether an anti-abuse rulbelieve the reporting requirements inl.863—-3T are redesignated as 88 1.863—
was needed. No comments were re§ 1.863-3(e) of the proposed regula3A and 1.863-3AT, respectively, and an
ceived that objected to such anti-abusdons are reasonable, and serve legitiundesignated center heading is added

rule. After further considering the issue,mate administrative purposes. preceding the redesignated sections to
Treasury and the IRS have included an read as follows:

anti-abuse rule in the final regulations toSpecial Analyses _ _

prevent taxpayers from manipulating the Regulations Applicable to Taxable

property formula to achieve inappropri- It has been determined that this Treayears Prior to December 30, 1996

ate results. Therefore, the anti-abuse rufgUry decision is not a significant regula- - -
provides that if a taxpayer has enteredP’Y action as defined in EO 12866. Par. 3. Section 1.863-0 is added to

into or structured one or more transac. Nerefore, a regulatory assessment is négad as follows:

tions with a principal purpose of reduc_required. It is hereby certified that these§ 1.863-0 Table of contents.

ing its U.S. tax liability by affecting the régulations will not have a significant
formula in a manner inconsistent with€cONOMIC impact on a substantial num- This section lists captions contained

the purpose of the regulation, the DisPer of small entities. This certification isin 8§ 1.863-1, 1.863-2, and 1.863-3.

trict Director may make appropriate ad-2aseéd on the fact that the rules of this . .
justments so that the source of the&€ction principally impact large multina-8 1.863-1 Allocation of gross income.

taxpayer's income from production ac-iionals who pay foreign taxes on sub-

tivity more clearly reflects the source ofsStantial foreign operations and therefore

that income. An example in the regulatN€ rules will impact very few small
tities. Moreover, in those few in-

tions demonstrates circumstances whefd’ . .
the anti-abuse rule may apply. In thaStances where the rules of this sectio ‘o ming).
example, with a principal purpose of!MPact small entities, the economic im-"" 3y "nefinitions,

reducing its U.S. tax liability, the tax- Pact on such entities is not likely to be " b0 ction activity.

payer leases all of its U.S. property sgignificant. Accordingly, a regulatory g Aqgitional production  activities.
that it owns only property located in aflexibility analysis is not required. Pur- (iif) Export terminal.

foreign country. The example concludegUant to section 7805(f) of the Internal * 4y potermination of fair market
that the District Director may ignore aR€venue Code, the notice of proposeg .

sale-leaseback transaction to morgUlemaking preceding these regulations™ " otormination of gross income.
clearly reflect the source of the taxpay-Vas submitted to the Small BUSINess (g 1oy verum disclosure.

er's production income. Administration for_ comment on its im- (7) Examples.

pact on small business. (c) Determination of taxable income.

(e) Effective dates.

(&) In general.

(b) Natural resources.

(1) In general.

(2) Additional production prior to ex-

8. Determination of taxable income

One commentator requested that thPrafting Information _ _
plying the 50/50 method along with thetions is Anne Shelburne, Office of Asso-Of t@xable income.

research and experimental (R&E) exgjate Chief Counsel (International). (a) Determination of taxable income.
pense allocation rules in § 1.861-17, bejowever, other personnel from the IRS (b) Determination of source of tax-

the last sentence of § 1.863-3(d) of thenejr development. (c) Effective dates.
proposed regulations can be read to

conflict with the R&E set aside in T § 1.863-3 Allocation and apportionment
§ 1.861-17. The final regulations clarify of income from certain sales of inven-
that the R&E set aside remains availabldoption of Amendments to the tory.

to taxpayers using the 50/50 methodRegulations @ | |
a) In general.

9. Reporting requirements Accordingly, 26 CFR parts 1 and 602 (1) Scope

The proposed regulations, in § 1.863-are amended as follows: (2) Special rules o
3(e), require a taxpayer to fully explain (b) Methods to determine income at-
the methodology used to determine th€ART 1—INCOME TAXES tributable to production activity and
source of income, the circumstances sales activity.

Paragraph 1. The authority citation for (1) 50/50 method.

art 1 is amended by adding entries in (i) Determination of gross income.

justifying use of that method, the extentp
fumerical order to read as follows:

that sales are aggregated, and th

amount of income so allocated. One ) (i) Example.

commentator wrote that the reporting Authority: 26 U.S.C. 7805 * ** (2) IFP method.

requirements in § 1.863—-3(e) of the pro- Section 1.863-2 also issued under 26 (i) Establishing an IFP.

posed regulations are unnecessary anéS.C. 863. (i) Applying the IFP method.
excessively burdensome. The regulations Section 1.863-3 also issued under 26 (iii) Determination of gross income.
clarify that the requirement is limited to U.S.C. 863. (iv) Examples.
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(3) Books and records method. vision, except to the extent provided in§ 1.863-3, only production assets used
(c) Determination of the source ofparagraph (b)(2) of this section, grossn the additional production activities
gross income from production activityreceipts from the sale within the Unitedare taken into account.

and sales activity. States of products derived from the (3) Definitions—(i) Production activ-
(1) Income attributable to productionownership or operation of any farm,ity_ For purposes of this section, produc-
activity. mine, oil or gas well, other natural f

: . I . . . . ., < tion ivity means an ivity th re-
(i) Production only within the United deposit, or timber outside the Unltedto activity means an activity that cre

States or only within foreign countries.States must be allocated betwee@:?)i’eggggciherzs rr;é:n;fae(;tu_;ez,miﬁtragtesé
(A) Source of income. sources within and without the United ' ' ges inventory.
(B) Definition of production assets. States based on the fair market value of, 1-864-1. Except as otherwise pro-
(C) Location of production assets.the product at the export terminal. Forvided in 88 1.1502-13 or 1'863_(9)(2.)’
(i) Production both within the United place of sale, see §§ 1.861-7(c) an@nly production activities conducted di-

States and within foreign countries. 1.863-3(c)(2). The source of gross rel€ctly by the taxpayer are taken into
(A) Source of income. ceipts equal to the fair market value ofdccount.
(B) Adjusted basis of production as-the product at the export terminal will (ii) Additional production activities
sets. be from sources where the farm, mineFor purposes of this section, additional
(i) Anti-abuse rule. well, deposit, or uncut timber is located.production activities are substantial pro-
(iv) Examples. The source of gross receipts from thejuction activities performed directly by
(2) Income attributable to sales activ-sale of the product in excess of its faithe taxpayer in addition to activities
ity. market value at the export terminalfrom the ownership or operation of any
(d) Determination of source of tax-(excess gross receipts) will be deterfarm, mine, oil or gas well, other natural
able income. _ mined as follows— _ _deposit, or timber. Whether a taxpayer’s
(e) Elect!on and reporting rules. _ @) If the taxpayer engages in addi-5ctivities constitute  additional produc-
.(1) Elc_acnons under paragraph (b) oftlonal production activities subsequent 19ion activities will be determined under
this section. shipment from the export terminal andgle principles of § 1.954—3(a)(4). How-
(2) Disclosure on tax return. outside the country of sale, the source o ; : S
(f) Income partly from sources within excess gross receipts must be detep o !N QO case IW'” activities l}h?t
a possession of the United States. mined under § 1.863-3. For purposes offepare the natural resource itself for

g . . - t, including those that are designed
(g) Special rules for partnerships.applying § 1.863-3, only production as->XPo™ ! .
(h) Effective dates. sets used in additional production actiy{0_facilitate the transportation of the

ity subsequent to the export terminal ar@@tural resource to or from the export
Par. 4. In 8§ 1.863-1, paragraphs (a)tyken intc? account. P terminal, be considered additional pro-

(b) and (c) are revised and paragraph (e (i) In all other cases, excess groséjuction activities for purposes of this

is added to read as follows: receipts will be from sources within the S€ction- .
country of sale. This paragraph (b)(1)(ii) (i) Export terminal Where the farm,
app]ies to a taxpayer that engages imine, WeII_, depOSlt, or _uncut timber is
(a) In general Items of gross income additional production activities in thelocated without the United States, the
other than those specified in sectiorcountry of sale, as well as to a taxpayefXport terminal will be the final point in
861(a) and section 862(a) will generallythat does not engage in additional proa foreign country from which goods are
be separately allocated to sources withiduction activities at all. shipped to the United States. If there is
or without the United States. See (2) Additional production prior to ex- N0 such final point in a foreign country
§ 1.863-2 for alternate methods to deport terminal Notwithstanding any other (€.9., the property is extracted and pro-
termine the income from sources withinprovision of this section, gross receiptgluced on the high seas), the export
or without the United States in the casdrom the sale of products derived by aerminal will be the place of production.
of items specified in § 1.863—2(a). Sedaxpayer who performs additional pro-Where the farm, mine, well, deposit, or
also sections 865(b) and (e)(2). In thaluction activities as defined in para-uncut timber is located within the
case of sales of property involving part-graph (b)(3)(ii) of this section before theUnited States, the export terminal will
ners and partnerships, the rules ofelevant product is shipped from thebe the final point in the United States
§ 1.863-3(g) apply. export terminal are allocated betweerirom which goods are shipped from the
(b) Natural resources—(1) In gen- sources within and without the UnitedUnited States to a foreign country. The
eral. Notwithstanding any other provi- States based on the fair market value dpcation of the export terminal is deter-
sion, except to the extent provided inthe product immediately prior to themined without regard to any contractual
paragraph (b)(2) of this section, grossdditional production activities. Theterms agreed to by the taxpayer and
receipts from the sale outside the Unitedource of gross receipts equal to the faiwithout regard to whether there is an
States of products derived from themarket value of the product immediatelyactual sale of the products at the export
ownership or operation of any farm,prior to the additional production activi- terminal.
mine, oil or gas well, other naturalties will be from sources where the (4) Determination of fair market
deposit, or timber within the United farm, mine, well, deposit, or uncut tim-value For purposes of this section, fair
States, must be allocated betweeber is located. The source of grossnarket value depends on all of the facts
sources within and without the Unitedreceipts from the sale of the product inand circumstances as they exist relative
States based on the fair market value ofxcess of the fair market value immedito a party in any particular case. Where
the product at the export terminal (asately prior to the additional productionthe products are sold to a related party
defined in paragraph (b)(3)(iii) of this activities must be determined undein a transaction subject to section 482,
section). Notwithstanding any other pro§ 1.863-3. For purposes of applyinghe determination of fair market value
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under this section must be consistengountry X is $40, and that US Gold ultimately § 1.863-2 Allocation and apportionment

; ) ; ; sells the gold jewelry in country Y for $100. of taxable income
Yjvr;tge:hsecat{g:f‘llsezngth price determmedUnder § 1.863-1(b), $40 of US Gold’'s gross '

) : ] receipts will be allocated to sources without the (a) Determination of taxable income
(5) Determination of gross income United States. Under § 1.863-1(b)(1)(i), theggction 863(b) provides an alternate

To determine th? amount of a taXE{ﬂyer'%g“rgitgnt]?fegeﬂ?ggg g 0D of gross recelpts Mimethod for determining taxable income
gross income irom sources within Orapplies the 50/50 method described in § 1.863-3r0M sources within the United States in

without the United States, the taxpayer'gsg of cost of goods sold is properly attributablethe case of gross income derived from
gross receipts from sources within oo activities subsequent to the export terminal, angources partly within and partly without
without the United States determinech!l of US Gold's production assets subsequent t9he United States. Under this method,

; the export terminal are located in the Unite . . - g
under this paragraph (b) must be r€States, then $20 of gross income will be allocate&axable income is determined by deduct

duced by the cost of goods sold propi, sources within the United States and $20 ofnd from such gross income the ex-
erly attributable to gross receipts fromgross income will be allocated to sources withoupenses, losses, or other deductions prop-
sources within or without the United the United States. erly apportioned or allocated thereto and
States. Example 4. Production in country of salelS g ratable part of any other expenses,
. Qil, a U.S. corporation, extracts oil in country X, ; -

(6) Tax return disclosureA taxpayer wansports the oil via pipeline to the eXloortlo_sses, or deductions that cannot defi
that determines the source of its iINCOMerminal in country Y, refines the oil in the United nitely be allocated to some item or class

under this paragraph (b) shall attach &tates, and sells the refined product in the United)f. gross income. The income to which
statement to its return explaining theStates to unrelated persons. Assume that the faihis section applies (and that is treated

methodology used to determine faifmaket value of the oil at the export terminal ingg derived partly from sources within
ket | der paraaraph (b)(4 0fountry Y is $80, and that US Oil ultimately sells and partly from sources without the
market value un paragraph (b)(4) he refined product for $100. Under § 1.863— y

this section, and explaining any addi-1(b)(1), $80 of US Oil's gross receipts will be Unitgd Statgs) will consist of gains,
tional production activities (as definedallocated to sources without the United States, anprofits, and income
in paragraph (b)(3)(ii) of this section)under 8 1.863-1(b)(1)(i) the remaining $20 of (1) From certain transportation or
.~ gross receipts will be allocated to sources within . s
performed by the taxpayer. In addition,; " . 1 siates other services rendered partly within and
the taxpayer must provide such other . . partly without the United States to the
. . . . Example 5. Additional production prior to ex- - .
information as is required by 8 1.863-3port. The facts are the same as Example 1 €xtent not within the 'scope o_f_sectlon
(7) Examples The following ex- except that U.S. Mines also operates a smelter iB63(C) or other specific provisions of
amples illustrate the rules of this para_country X. The concentrate output from the mill isthis title;

. transported to the smelter where it is transformed .
graph (b): into smelted copper. The smelted copper is ex- (2) From the sale of inventory prop-

Example 1. No additional productionU.S. ported to purchasers in the United States. Unde®lty (within the meaning of section
Mines, a U.S. corporation, operates a copper minghe facts and circumstances, all of the processé865(i)) produced (in whole or in part)
and mitl)l in CounLry fX. UHS. Miﬂej e)atracts applied to make copper concentrate are considerdsly the taxpayer in the United States and
copper-bearing rocks from the ground and transmining. Therefore, under § 1.863—1(b)(2), gros ; ;
ports the rocks to the mill where the rocks are(eceir?ts equal to the fair market v(al)u(e) ofg thessoId OUt.Slde the Umtefd States or pro-
ground and processed to produce copper-bearingoncentrate at the smelter will be from sourcesduced (in Wh0|e or in part) by the
concentrate. The concentrate is transported to without the United States. Under the facts andaxpayer outside the United States and
port évhertij it his driehd in dpreparatioﬂ for exportr,]circumstances, the conversion of the concentrateold in the United States; or
stored and then shipped to purchasers in thito smelted copper is an additional production ;

United States. Because title to the property isctivity in a foreigg country within the mganing of (3) Derived fro”.‘ t.he purchase o.f per-
passed in the United States and, under the fact 1.863-1(b)(3)(ii). Therefore, the source of U.sSONal property within a possession of
and circumstances, none of U.S. Mine’s activitiesMine’s excess gross receipts will be determinedhe United States and its sale within the
constitutes additional production prior to the ex-pursuant to § 1.863—1(b)(2). United States, to the extent not excluded

E?t:;( ?Se(li’ir;insrl]d\év:thén1tgg3_r?-((9t§i)f(1;.r;gagg %b)l('f)?ﬁ)_ (c) Determination of taxable income from the scope of these regulations
gross receipts equal to the fair market value of thd N€ taxpayer’s taxable income fromunder § 1.936-6(a)(5), Q&A 7.

concentrate at the export terminal will be fromsources within or without the United (b) Determination of source of tax-
sources without the United States, and excesStates will be determined under theable income.lncome treated as derived
gross receipts will be from sources within they|e5 of §§ 1.861-8 through 1.861-14Tfrom sources partly within and partly

United States. L : - .
Example 2. No additional productiotS Gas, a for determining taxable income fromwithout the United States under para-

U.S. corporation, extracts natural gas within theSOUrces within the United States. graph (a) of this section may be allo-
United States, and transports the natural gas to a cated to sources within and without the
U.S. port Where_ it'i_s liquified in pre_paration for * * * * * United States pursuant to 8 1.863-1 or
shipment. The liquified natural gas is then trans- apportioned to such sources in accor-

pore sl an) o ot sstors (o) Effctive catesThe ules of para- gance wi the. methods described I
faction of natural gas is not an additional produc.graphs (a)! (b) and (C) Of thls SeCtlorbther regU|atIOI"IS Under Sectlon 863. TO

tion activity because liquefaction prepares thaVNill apply to taxable years beginning determine the source of certain types of
natural gas for transportation from the exportDecember 30, 1996. However, taxpayerficome described in paragraph (a)(1) of
terminal. Therefore, under § 1.863-1(b)(1) andmay apply the rules of this section forthis section, see § 1.863—-4. To deter-

(b)(1)(ii), gross receipts equal to the fair market i . .
value of the liquefied natural gas at the exporttaxable years beglnnlng after JL”y 1lmine the source of gross Income de-

terminal will be from sources within the United 1995, and bef‘?re_ December 30, 1996scribed in paragraph (a)(2) of this sec-
States, and excess gross receipts will be frofrOr years beginning before Decembefion, see § 1.863-1 for natural resources

sources without the United States. 30, 1996, see § 1.863-1 (as containeghd see § 1.863-3 for other inventory.
Example 3. Sale in third countryJS Gold, a in 26 CFR part 1 revised as of April 1, Taxpayers, at their election, may apply
U.S. corporation, mines gold in country X, pro- 1996). the principles of § 1.863—3(b)(1) and (C)

duces gold jewelry in the United States, and sells . . . . N
the je\,ge"yjm Co)llmtry Y. Assume that the fair Par. 5. Section 1.863-2 is revised tdo determine the source of taxable in-

market value of the gold at the export terminal inread as follows: come (rather than gross income) from
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sales of inventory property (other than863 Sales outside the United States. Ipendent distributors or other selling con-
natural resources). To determine theddition, the taxpayer must apply thecerns in such a way as to reasonably
source of income partly from sourcesules of paragraphs (c) and (d) of thigeflect the income earned from produc-
within a possession of the United Statessection by aggregating all Section 863ion activity. A sale will not be consid-
including income described in paragraptBales to which a method described irered to fairly establish an IFP if sales
(2)(3) of this section, see 8§ 1.863-3(f)paragraph (b) of this section appliesactivity by the taxpayer with respect to
(c) Effective datesThis section will after separately applying that method tdhat sale is significant in relation to all
apply to taxable years beginning De-Section 863 Sales in the United Statesf the activities with respect to that
cember 30, 1996. However, taxpayer&nd to Section 863 Sales outside theroduct.
may apply the rules of this section forUnited States. See section 865(i)(1) for (ii) Applying the IFP methodlf the
taxable years beginning after July 11the definition of inventory property. Seetaxpayer elects to use the IFP method,
1995, and before December 30, 199&lso section 865(e)(2). See § 1.861-7(dhe amount of the gross sales price
For years beginning before Decembeand paragraph (c)(2) of this section forequal to the IFP will be treated as
30, 1996, see § 1.863-2 (as containedhe time and place of sale. attributable to production activity, and
in 26 CFR part 1 revised as of April 1, (b) Methods to determine income atthe excess of the gross sales price over
1996). tributable to production activity and the IFP will be treated as attributable to
Par. 6. Section 1.863-3 is added tsales activity—(1) 50/50 method- sales activity. If a taxpayer elects to use
read as follows: () Determination of gross incom&en- the IFP method, the IFP must be applied
erally, gross income from Section 863t0 all Section 863 Sales of inventory
§ 1.863-3 Allocation and apportionmentSales will be apportioned between prothat are substantially similar in physical
of income from certain sales of inven-duction activity and sales activity undercharacteristics and function, and are sold
tory. the 50/50 method as described in thig@t a similar level of distribution as the

paragraph (b)(1). Under the 50/50nventory sold in the sale fairly estab-
(a) In generai—(1) Scope Para- method, one-half of the taxpayer’s grosdishing an IFP. The IFP will only be

graphs (a) through (e) of this sectionncome will be considered income at-applied to sales that are reasonably
apply to determine the source of incomgripytable to production activity and thecontemporaneous with the sale fairly
derived from the sale of inventory prop-source of that income will be deter-establishing the IFP. An IFP cannot be
erty (inventory), which a taxpayer pro-mined under the rules of paragraptpplied to sales in other geographic
duces (in whole or in part) within the ¢y(1) of this section. The remainingmarkets if the markets are substantially
United States and sells outside th@ne-half of such gross income will bedifferent. If the taxpayer elects the IFP
United States, or which a taxpayer progopsidered income attributable to salegiethod, the rules of this paragraph will
duces (in whole or in part) outside theactivity and the source of that incomedlso apply to determine the division of
United States and sells within theyj| pe determined under the rules ofgross receipts between production activ-
United States (Section 863 Sales). Ayaragraph (c)(2) of this section. In lieuity and sales activity in a Section 863
taxpayer must divide gross income fromyf the 50/50 method, the taxpayer maysale that itself fairly establishes an IFP.
Section 863 Sales between productiogiect to determine the source of incoméf the taxpayer elects to apply the IFP
activity and sales activity using one offrom Section 863 Sales under the IFPnethod, the IFP method must be applied
the methods described in paragraph (Bhethod described in paragraph (b)(2) ofo all sales for which an IFP may be
of this section. The source of grosspis section or, with the consent of thefairly established and applied for that
income from production activity and pijstrict Director, the books and recordstaxable year and each subsequent tax-
from sales activity must then be deteryethod described in paragraph (b)(3) ofible year. The taxpayer will apply either
mined under paragraph (c) of this sectis section. the 50/50 method described in paragraph
tion. Taxable income from Section 863 (i) Example The following example (b)(1) of this section or the books and
Sales is determined under paragraph () isirates the rules of this paragrapHecords method described in paragraph
of this section. Paragraph (e) of this b)(L): (b)(3) of this section to any other Sec-
section describes the rules for electin Exar;]ple 50/50 methodi) P, a U.S. corpora- tion 863 Sale for which an IFP cannot
the methods described in paragraph (G, produées widgets in the United States. P sellbe established or applied for each tax-
of this section and the information that ahe widgets for $100 to D, an unrelated foreignable year.
taxpayer must disclose on a tax returrdistributor, in anothe;r country. P's cost of goods (i) Determination of gross income.
Paragraph (f) of this section applies tc?0!d is $40. Thus, Ps gross income is $60. The amount of a taxpayer’s gross in-
determine the source of certain income, () Pursuant to the 50/50 method, one-nalf ofoq e from production activity is deter-
. f - s gross income, or $30, is considered income”, .
derived from a possession of the Unitedyyip tapie to production activity, and one-half ofMined by reducing the amount of gross
States. Paragraph (g) of this sectioms gross income, or $30, is considered incom&eceipts from production activity by the
provides special rules for partnershipsitributable to sales activity. cost of goods sold properly attributable
for all sales subject to 88 1.863-1 (2) IFP method—(i) Establishing an to production activity. The amount of a
through 1.863-3. Paragraph (h) of thigFp. A taxpayer may elect to allocatetaxpayer’s gross income from sales ac-
section provides effective dates for thgyross income earned from productiortivity is determined by reducing the
rules in this section. activity and sales activity using theamount of gross receipts from sales
(2) Rules of application for Sectionindependent factory price (IFP) methodactivity by the cost of goods sold (if
863 SalesOnce a taxpayer has elected aescribed in this paragraph (b)(2) if anany) properly attributable to sales activ-
method described in paragraph (b) ofFP is fairly established. An IFP is fairly ity. The source of gross income from
this section, the taxpayer must sepaestablished based on a sale by thproduction activity is determined under
rately apply that method to Section 863axpayer only if the taxpayer regularlythe rules of paragraph (c)(1) of this
Sales in the United States and to Sectiogells part of its output to wholly inde- section, and the source of gross income
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from sales activity will be determinedforth by the District Director, the Dis- production asset will be considered lo-
under the rules of paragraph (c)(2) oftrict Director may, in its discretion, cated where the asset is physically lo-
this section. revoke permission to use the books andated. An intangible production asset
(iv) Examples The following ex- records method. The source of grossiill be considered located where the
amples illustrate the rules of this paraincome treated as attributable to productangible production assets owned by the
graph (b)(2): tion activity under this method may betaxpayer to which it relates are located.
Example 1. IFP methodi) P, a U.S. producer, determined under the rules of paragraph (ii) Production both within the United
purchases cotton and produces cloth in the Unitegy (1) of this section, and the source ofStates and within foreign countries
States. P sells cloth in country X to D, an . . . .
unrelated foreign clothing manufacturer, for $1009r0SS income attributable to sales activ(A) Source of incomeWhere the tax-
Cost of goods sold for cloth is $80, entirely ity will be determined under the rules ofpayer’s production assets are located
attributable to production activity. P does notparagraph (c)(2) of this section. both within and without the United
g?hgeargiégvsn'?e’;'f'fr?”tthza'gzlggt';’:ysn fS'r?é':r” ttﬁégse (c) Determination of the source of States, income from sources without the
facts, the sale to D fairly establishes an IFP o@0SS income from production qcuwtyUmtgd States v_V|II be detgrmmed by
$100. Assume that P elects to use the IFP metho@nd sales activity-(1) Income attribut- multiplying the income attributable to
Accordingly, $100 of the gross sales price isable to production activity-(i) Produc- the taxpayer’s production activity by a
treated as attributable to production activity, andion only within the United States orfraction, the numerator of which is the
no amount of income from this sale is attributabley )y, \yithin  foreign countries- average adjusted basis of production
to sales activity. After reducing the gross sale A) Source of incomeFor i ts that I ted outside the United
price by cost of goods sold, $20 of the gross\" . ) pl_”POSGS Ol assets that are locate _Ou siae e_ n'_e
income is treated as attributable to productiorthiS section, production activity meansStates and the denominator of which is
activity ($100-$80). an activity that creates, fabricatesthe average adjusted basis of all produc-
(i) P also sells cloth in country X to A, a manufactures, extracts, processes, curdgn assets within and without the
2[‘erft':ée?hgorﬁ:'g”nr]itt";‘]'(')g“;'sé’ Iﬁg%g& pecause for ages inventory. See § 1.864-1. SubJnited States. The remaining income is
tially similar to the cloth sold to D, the IFP fairly JECt t0 the provisions in § 1.1502-13 ortreated as from sources within the
established in the sales to D must be used tparagraph (g)(2)(ii) of this section, theUnited States.
determine the amount attributable to productioronly production activities that are taken (B) Adjusted basis of production as-
Sfé':gys'glége SﬁzmiSA-tg‘;Ctg&d"gyraft%ﬁ’)?jtg‘;fgetinto account for purposes of §§ 1.863-sets. For purposes of paragraph
production activity and $10 ($110-$100) is amib_‘l, 1.863-2, a}nd this section are thosec)(_l)(u)(A) of this section, the. adjusted
utable to sales activity. After reducing the grossconducted directly by the taxpayer.basis of an asset is determined under
sales price by cost of goods sold, $20 of the gros¥Vhere the taxpayer’s production assetsection 1011. The average adjusted basis
income is treated as attributable to productiorgre |ocated only within the United Statess computed by averaging the adjusted
Zggz:g ($100-$80) and $10 is attributable to Sa'e’br only outside the United States, thebasis of the asset at the beginning and
Example 2. Scope of IFP Methodi) USCo Income attributable to production activ-end of the taxable year, unless by reason
manufactures three dissimilar products. USCdty iS sourced where the taxpayer'sof material changes during the taxable
elects to apply the IFP method. In year 1, an IFfproduction assets are located. For rulegear such average does not fairly repre-
can be established for sales of product X, but nofagarding the source of income whersent the average for such year. In this
gggﬁgﬁg&sf;z";nd Z. In year 2, an IFP cannot bey .4y ction assets are located both withievent, the average adjusted basis will be
y of USCo’s products. In year 3 . ) . . .
an IFP can be established for products X and vthe United States and without the Unitedletermined upon a more appropriate
but not for product Z. States, see paragraph (c)(1)(ii) of thidbasis. If production assets are used to
(if) Inyear 1, USCo must apply the IFP methodsection. produce inventory sold in Section 863
f‘;;agsec‘:ifoﬁmrde“rﬁmg'”inye';‘;fgéta'tsgljcg: LiJsS%%ts (B) Definition of production assets Sales and are also used to produce other
required to apply the IFP election to any products.SUbJECt to the provisions of § 1.1502-13property du_rlng the taxable_ year, the
In year 3, USCo is required to apply the IFP@nd paragraph (g)(2)(ii) of this section,portion of its adjusted basis that is
method to sales of products X and Y. production assets include only tangibléncluded in the fraction described in
(3) Books and records methoél.tax- and intangible assets owned directly byaragraph (c)(1)(ii))(A) of this section
payer may elect to determine thethe taxpayer that are directly used by thevill be determined under any method
amount of its gross income from Sectiortaxpayer to produce inventory describedhat reasonably reflects the portion of
863 Sales that is attributable to producin paragraph (a) of this section. Producthe assets that produces inventory sold
tion and sales activities for the taxabldion assets do not include assets that aie Section 863 Sales. For example, the
year based upon its books of account ihot directly used to produce inventoryportion of such an asset that is included
it has received in advance the permisdescribed in paragraph (a) of this secin the formula may be determined by
sion of the District Director having audit tion. Thus, production assets do notnultiplying the asset’s average adjusted
responsibility over its tax return. Theinclude such assets as accounts receilpasis by a fraction, the numerator of
taxpayer must establish to the satisfacables, intangibles not related to producwhich is the gross receipts from sales of
tion of the District Director that the tion of inventory (e.g., marketing intan-inventory from Section 863 Sales pro-
taxpayer, in good faith and unaffectedyibles, including trademarks andduced by the asset, and the denominator
by considerations of tax liability, will customer lists), transportation assetyf which is the gross receipts from all
regularly employ in its books of accountwarehouses, the inventory itself, rawproperty produced by that asset.
a detailed allocation of receipts andmaterials, or work-in-process. In addi- (iii) Anti-abuse rule.The purpose of
expenditures which clearly reflects thetion, production assets do not includehis paragraph (c)(1) is to attribute the
amount of the taxpayer’s income fromcash or other liquid assets (includingsource of the taxpayer’'s production in-
production and sales activities. If aworking capital), investment assets, precome to the location of the taxpayer’s
taxpayer receives permission to applypaid expenses, or stock of a subsidianproduction activity. Therefore, if the
the books and records method, but does (C) Location of production assets taxpayer has entered into or structured
not comply with a material condition setFor purposes of this section, a tangibl®ene or more transactions with a princi-
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pal purpose of reducing its U.S. taxmay redetermine the source of As productionwithin and without the United States pro
liability by manipulating the formula i?ocrfsme by ignoring the sale-leaseback transaGata pased on the relative amounts of
described in paragraph (c)(1)(ii)(A) of ' ) . gross income from sources within and
this section in a manner inconsistent (2) Income attributable to sales aCt'V'\?\/ithout the United States determined
with the purpose of this paragraphity. The source of the taxpayer's incomenqer the 50/50 method. Research and
(c)(1), the District Director may make that is attributable to sales activity will xperimental expenditures qualifying un-
appropriate adjustments so that th&e determined under the provisions Ofo. & 1 861 17 are allocated under that
source of the taxpayer's income from8 1.861-7(c). However, notwithstandingge o “and are not allocated and appor-
production activity more clearly reflectsany other provision, for purposes Ofyoneq oo rata under the 50/50 method
the source of that income. section 863, the place of sale will be . . '

(iv) Examples. The following ex- Presumed to be the United States_ifl(eélg(l:‘;gtr']osn ur?(rjlgr reg&mrnaghr“lgs'of
amples illustrate the rules of this paraPersonal property is wholly produced |n(h.)s sectionIf a ta aper dgoeg no(t ()g|ect
graph (c)(1): the United States and the property igs S0 e & ey e o &)

Example 1. Source of production incon(. A sold for use, consumption, or dispositio 3) of thi P i thp i grap t
a U.S. corporation, produces widgets that are soll the United States. See § 1.864-0" (3) of this section, the taxpayer mus

both within the United States and within a foreign6(b)(3)(ii) to determine the country of apply the ”.‘ethOd. specified in paragraph
oo v, Ut . S e 425, consumption, or dispositon. s ) 2o T od shedited. n
occurs in the United States. The second stage ; i ;

production of widgets that are sold within a?tf]eag'glgtlgg tglss &%ﬁ?;agréd%rggsr% V\tlweoaragraph (b)(2) of this section by using

foreign country is completed within the country of . A ; . . L
sale. As U.S. plant and machinery which isUnited States if it is subject to no morethe me.thOd .On a tlme.ly filed original
return (including extensions). A taxpayer

involved in the initial manufacture of the widgetsthan packaging, repackaging, labeling, 4
has an average adjusted basis of $200. A alsgr other minor assembly operations outM@y €lect to apply the method specified
owns warehouses used to store work-in-process. §1de the United States. within the meanin Paragraph (b)(3) of this section by

owns foreign equipment with an average adjuste i i i
basis of $25. A's gross receipts from all sales ofNg Of § 1.954-3(a)(4)(iii)(property using the method on a timely filed

widgets is $100, and its gross receipts from expormanufactured or produced by a conoriginal return (including extensmps),
sales of widgets is $25. Assume that apportioningrolled foreign corporation). but 9”'3_/ if the taxpayer has_ received
average adjusted basis using gross receipts is L permission from the District Director to
reasonable. Assume As cost of goods sold from (d) _Determmat'on of source of tax- apply that method. Once a method under
the sale of widgets in the foreign countries is $13ble income.Once the source of gross aragraph (b) of this section has been
and thus, its gross income from widgets sold inncome has been determined under para- d. that thod t b d in lat
foreign countries is $12. A uses the 50/50 metho%raph (c) of this section, the taxpayer sed, thal method must be use _m_ ater
’ taxable years unless the Commissioner

to divide its gross income between productio -
activity and sales activity. "must properly allocate and aloloortlonconsents to a change. However, if a

(i) A determines its production gross incomeS€Parately -under 88 1.861-8 througl,, ,aver elects to change to or from the

from sources without the United States by multi-1.861-14T the amounts of its EXPENSes, athod specified in paragraph (b)(3) of
plying one-half of As $12 of gross income from losses, and other deductions to its rhis section. the taxpayer must obtain
saleg of widgets in foreign coqntrigs, or $6, by aspective amounts of gross income fro s ’f he Distri Di
fraction, the numerator of which is all relevant section 863 Sales determined separate ermission from the District Director
foreign production assets, or $25, and the denomi- d h hod d ived | ¥stead of the Commissioner. Permission
nator of which is all relevant production assets, otn ef: ebac f rﬂet 0 . escri edd'lr'] pa_:ﬂb change methods from one year to
$75 ($25 foreign assets + ($200 U.S. assets X $28raph (b) of this section. In addition, if ;) ner Vear will not be withheld unless
gross receipts from export sales/$100 gross rehe taxpayer deducts expenses for re[he change would result in a substantial
ceipts from all sales)). Therefore, As gross pro-gsegrch and development under sectio&a- . 9 )
duction income from sources without the United; 74 that mav be attributed to its Sectio istortion of the source of the taxpayer’s
States is $2 ($6 X ($25/$75)). sty y or 8 1.861-8(0)(3 thr?ncome.
Example 2. Location of intangible property. ales unaer : . (e)( )' € (2) Disclosure on tax returnA tax-
Assume the same facts &ample 1 except that t@Xpayer must separately allocate or ap-
P =P ; ayer who uses one of the methods
A employs a patented process that applies only tportion expenses, losses, and other d&&Y€" . X
the initial production of widgets. In computing the ductions to its respective amounts o]d_escnbed in paragraph (b) of this sec-
formula used to determine the source of incomqJross income from each relevant productﬂon must fully explain in a statement

from production activity, A's patent, if it has an . ttached to the return the methodolo
average adjusted basis, would be located in th_gategory that the taxpayer uses in .appl)ﬁsed the circumstances justifyin usegO}:‘
United States. ing the rules of § 1.861-8(e)(3)(i)(A). - ] 9

Example 3. Anti-abuse rule(i) Assume the In the case of gross income from Secthat methOdO'%gy’ tge r‘f"te”t that Sf""'.es
same facts aExample 1A sells its U.S. assets to tion 863 Sales determined under the |FB'€ adgregated, and the amount of In-
B, an unrelated U.S. corporation, with a principalmethod or the books and record<@me so allocated.

P bouiating e preserty facton A thon Jeasednethod, the rules of 8§ 1.861-8 through (f) Income partly from sources within
these assets from B. After this transaction, undet-861—14T must apply to properly allo-@ possession of the United Statd®x-

the general rule of paragraph (c)(1)(i) of thiscate or apportion amounts of expense®ayers with income partly from sources
section, all of As production income would be |osses and other deductions allocatewithin a possession of the United States

considered from sources without the United Statesy 34 apportioned to such gross incom@&wst apply the rules of § 1.863-3A(c).

because all of As relevant production assets a:f) . f S ial | f hi
located within a foreign country. Since the leased?€tween gross income from sources (g) Special rules for partnerships
property is not owned by the taxpayer, it is notwithin and without t_he United States. .In(l) General rule_. For purposes of
included in the fraction. the case of gross income from Sectio® 1.863—-1 and this section, a taxpayer’s
(i) Because A has entered into a transactiorB63 Sales determined under the 50/5@roduction or sales activity does not
‘I’_V'ttt?l_ta %””C'pa'_ plllrf_oseﬂ?f ffEdUC:”Qd'ts L?k-)s-dt_axmethod, the amounts of expensesnclude production and sales activities
1abity by manipuiaing the formuia desciibed N jhsses, and other deductions allocatedonducted by a partnership of which the
paragraph (c)(1)(ii)(A) of this section, A's income . . . . .
must be adjusted to more clearly reflect the sourc@Nd apportloned_ to such gross incoméaxpayer is a partner either d|r¢ctly or
of that income. In this case, the District Directormust be apportioned between sourcethrough one or more partnerships, ex-
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* * * * *

cept as otherwise provided in paragrapkion separately to Section 863 Sales
(9)(2) of this section. described in this paragraph (g) and al .

(2) Exceptions—(i) In general For other Section 863 Sales. % 1.863-5 [Removed]
purposes of determining the source of (3) Examples The following ex- Par. 8. Section 1.863-5 is removed.
the partner’s distributive shar.e.of part-amples |I!ustrate the rules of this ParAHART 602—OMB CONTROL NUM-
nership income or determining thegraph (g): BERS UNDER THE PAPERWORK
source of the partner’s income from the Example 1. Distributive share of partnership
sale of inventor roperty which theincome.A, a U.S. corporation, forms a partnershipREDUCT|ON ACT

hio di %; prop 3;1 . in the United States with B, a country X corpora- h hori L
partnership distri ,utes to the partner i, A and B each have a 50 percent interest in FPar- 9. The authority citation for part
kind, the partner’s production or saleshe income, gains, losses, deductions and credi€02 continues to read as follows:
activity includes an activity conductedof the partnership. The partnership is engaged in Authority: 26 U.S.C. 7805.
by the partnership. In addition, the pro-he manufacture and sale of widgets. The widgets pgr 10, In § 602.101, paragraph (c)

. L . are manufactured in the partnership’s plant locate : .
duction activity of a partnership includes;, .. " nited States and are sold by the parmefs amended by adding entries for

the production activity of a taxpayer thatship outside the United States. The partnershig--863—1 and 1.863-3A, and revising the
is a partner either directly or throughowns the manufacturing facility and all otherentry for 1.863-3 to read as follows:
one or more partnerships, to the extergroduction assets used to produce the widgets. A's
that the partner’s production activity isdistributive share of pa_rtnership income include§ 602.101 OMB Control numbers.

. 50 percent of the sales income from these sales. In * % * * .
relate_d to Inventory that _th_e partnerapplying the rules of section 863 to determine the * % %
contributes to the partnership in a transsource of its distributive share of partnership (C)

action described under section 721. income from the export sales of widgets, A iSCFR part or section
i i i i treated as carrying on the activity of the partner- . -
(ii) Attribution of production assets to ying Y P where identified and Current OMB

: . ship related to production of these widgets and a -
or from a partnershipA partner will be owning a proportionate share of the partnership'lescribed control No.

treated as owning its proportionate shargssets related to production of the widgets, based

of the partnership’s production assetspon its distributive share of partnership income. * * * *

only to the extent that, under paragraph Example 2. Distribution in kindAssume the 1863-1.............. 1545-1476

(9)(2)()) of this section, the partner'sSame facts as inExample 1 except that the 1.863-3.............. 1545-1476
tivity includ ducti tivit partnership, instead of selling the widgets, distrib- * * * * *

activity Includes production _ac Ivity Con',utes the widgets to A and B. A then further

ducted through a partnership. A partner'grocesses the widgets and then sells them outsicﬂe863_§A- SRR 15*45_0126

share of partnership assets will be detethe United States. In determining the source of the
mined by reference to the partner'g'ncome earned by A on the sales outside the

distributive share of partnership incomeUmted States, A is treated as conducting the

. activities of the partnership related to production Mar.garet Milner Richardson,

for the year attnbtjtalble to SHUCh producxyf the distributed widgets. Thus, the source of Commissioner of Internal Revenue.
tion assets. Similarly, to the extent agross income on the sale of the widgets is
partnership’s activities include the pro-determined under section 863 and these reguIéLA-‘pprOVEd November 25, 1996.

; it _tions. A applies the 50/50 method described in
duction activities of a partner, the part paragraph (b)(1) of this section to determine the Donald C. Lubick,

nership will be treated as owning the, - : . )
partner’s production assets related to th@fé@?aﬁﬁ (IQ)C((iT%f f:ﬁg st2§tiosrileA& islntr:e?tglgmgs Acting Assistant Secretary
inventory that is contributed in kind to owning its proportionate share of the partnership’s of Tax Policy.
the partnership. See paragrapﬁroduction assets based upon its distributive shargsiled by the Office of the Federal Register on
©)(1)(i)(B) of this section for rules of partnership income. _ November 27, 1996, 8:45 a.m., and published in
apportioning the basis of assets to Sec- (h) Effective datesThe rules of this the issue of the Federal Register for November 29,
tion 863 Sales. Section apply to taxable years beginning996. 61 F.R. 60540)

(i) Basis For purposes of this SeC_December 30, 1996. However, taxpayers

tion, in those cases where the partner {812 @Pply these regulations for taxablésection 1491.—Imposition of Tax

AN . ears beginning after July 11, 1995, and
treated as owning its proportionate Sha% 9 g y If the status of a trust changes from domestic to

of the partnership’s production asset efqre.December 30, 1996. For year§0reign, what are the consequences for purposes of
the partner’s basis in production assetf€9'MNNY before December 30, 1996ye section 1491 excise tax? See Notice 96-65,

: See 88 1.863-3A and 1.863-3AT. page 28.
held through a partnership shall be de Par. 7. Section 1.863—4 is amended by

termined by reference to the partner- .~ h tion headi d
ship’s adjusted basis in its assets (in[ews;]ng te se((;jmnf ﬁa INg and paldgection 2056A.—Qualified
cluding a partner’s special basisd@P (a) to read as follows: Domestic Trust

a(_jJU_Stmentv if any, Unde,r section _743)§ 1.863—4 Certain transportation ser-26 CFR 20.2056A-2: Requirements for qualified
Similarly, a partnership’s basis in ag, domestic trusts.

partner’s production assets is determine\c/ilces'
with reference to the partner’'s adjusted (a) General A taxpayer carrying on T.D. 8686
basis in its assets. the business of transportation service
(iv) Separate application of methads (other than an activity giving rise to DEPARTMENT OF THE TREASURY
If, under paragraph (g)(2) of this sec-transportation income described in secinternal Revenue Service
tion, a partner is treated as conductingion 863(c) or to income subject to other26 CFR Parts 20 and 602
the activity of a partnership, and isspecific provisions of this title) between . .
treated as owning its proportionate sharpoints in the United States and pointdteguirements to Ensure Collection
of a partnership’s production assets, autside the United States derives inc:om8f Section 2056A Estate Tax
partner must apply the method it hagartly from sources within and partly AGENCY: Internal Revenue Service
elected under paragraph (b) of this sedrom sources without the United States(IRS), Treasury.
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ACTION: Final regulations. Background qguirements will increase the difficulty of

i i A notice of proposed rulemakin Wasdrafting a QDOT and result in a trust
SUMMARY: This document contains of prop Ing document that will have to include de-
final regulations that provide guidancePublished in the Federal Register o

ONailed rovisions, many of which are not

necessary to ensure the CO||eCti0n Of thémendments to the Internal Revenu ade that |f the governing instrument
estate tax imposed under sectiofr0de Dby the Technical and M'.Sce”a'requirement is retained in the regula-
2056A(b) with respect to taxable eventd!€ous Revenue Act of 1988 (Public Law;, s “yhen ‘the required security provi-
involving qualified domestic trusts 100-647), the Revenue Reconciliatiory; & <oy be permitted to be incorpo-
(QDOTs) described in section 2056A(a)ACt of 1989 (Public Law 101-239), and 0 by reference in a trust document.

DATES: These regulations are effectivéne Revenue Reconciliation Act of 1990, "0 qestion was adopted. However,

November 29, 1996. (Public Law 101-508). The amendments, ", o, assist taxpayers who may
For dates of applicability, Seegenerallydrelfeflte t(;] sect|c.)|nzll.205(?c ?\n ish to specify the required provisions
§ 20.2056A—2(d). 2523, and affect the availability of the; o 5y erning instrument, the IRS has

estate and gift tax marital deduction ublished guidance in the Internal Rev-
FOR FURTHER INFORMATION CON- when the surviving spouse or the qpnegnue Bulletin (see § 602.101(d)(2) of
TACT: Susan Hurwitz (202) 622-3090spouse is not a United States citizen,

: , his chapter) providing sample language
(not a toll-free number). Part of the NPRM was published in thethat may be used in a QDOT instrument

Federal Register as final regulations, in : " : .
o satisfy the additional security require-
SUPPLEMENTARY INFORMATION: TD 8612, on August 22, 1995 (60 FRments c%ntained in the final re){qulzftions.

43531 [1995-2 C.B. 192]). That part of )
Paperwork Reduction Act the NPRM that addressed the regulator ulggge;p&résfegﬁl aﬁgrr?smr?;stsﬁeg]r? mlﬁgi-
requirements to ensure the collection Oéed to clarify that the QDOT may

The collection of information con- the estate tax imposed by sectio
tained in these final regulations has beepgsgA(b)(1)(A) and I?B) was gublishedrblternate among the three arrangements

reviewed and approved by the Office ofiy the Federal Register on August ppProvided in the regulations as long as, at
Management and Budget in accordanc@ggs in the form of temporary and 2y diven time, one of the three ar-

i i ! . porary rangements is required to be operative
with the Paperwork Reduction Act (44proposed regulations, (60 FR 43554 andacg A tad that the ¢ .
U.S.C. 3507) under control numbergn FR 43575, respectively) in order . o:nmelntis nsugr?]es eb v?w g emrpo-
1545-1443. Responses to this collectiogtord the public a further opportunity to /o egtlﬁat ons D(§¥ thet _e_t_e” as re-
of information are required in order for comment on these security arrangement 1“'“”9 tha abQ ar at Intually em_;
an estate to be eligible for the estate tax on january 16, 1996, the IRS held Itoys i e ?n_ rust.ee fseﬁutrrI]y
marital deduction in cases where theyearing on the temporary and propose ema[l)VOeTmlI:I]S, '”SitF)er]C gleto Wnetherr
surviving spouse is not a United Stateegulations. These final regulations re‘seecur% o tionaior?tinfe ?0 hac\)/eiltoleaest
citizen. flect the comments received in responsg UyS pBani< acting as a trustee. In

An agency may not conduct or sponto the temporary and proposed regulafes onéé to this cogmment the ffnal
sor, and a person is not required tajons. re Elations clarify that, if tﬁe QDOT
respond to, a collection of information 9 ’

unless the collection of information dis-Explanation of Provisions changes to a different security arrange-
plays a valid control number ment, a U.S. bank need not continue to

) The following is a summary of the act as trustee.

The eSt'majted annual bUfP'e” Per TEsignificant comments received and the Under the temporary regulations, in
spondent varies from_30_ minutes to Jeasons for accepting or rejecting thoseletermining whether the value of the
hours, depending on individual circum-comments in the final regulations. assets passing to a QDOT are in excess
stances, with an estimated average of ynder the temporary regulations, aof, or less than, $2 million, indebtedness
1.39 hours. qualified domestic trust (QDOT) thatwith respect to the assets is not taken

Comments concerning the accuracy ofas assets in excess of $2 million, maynto account to reduce value. Similarly,
this burden estimate and suggestions failternate among the three security amnder the temporary regulations, the
reducing this burden should be sent tangements provided in the regulationamount of the bond or letter of credit
the Internal Revenue Service Attn: (U.S. bank trustee, bond or letter ofthat is furnished to the IRS must be
IRS Reports Clearance Officer T:FPcredit), provided that at all times, atequal to 65 percent of the fair market
Washington, DC 20224, and to tHef- |east one of the three arrangements is imalue of the trust assets determined
fice of Management and Budget At- effect. A QDOT with assets of $2 “without regard to any indebtedness
tention: Desk Officer for the Departmentmillion or less need not satisfy thesethereon.” Comments suggested that in-
of the Treasury, Office of Information requirements, if, in general, the trustdebtedness should be taken into account
and Regulatory Affairs, Washington, DCholdings of foreign situs real propertyin determining whether the $2 million
20503. are limited to 35 percent of the fairdollar threshold has been exceeded and

Books or records relating to this col-market value of the trust corpus. the amount of the bond or letter of
lection of information must be retained Comments were received that trusts icredit required. This change has not
as long as their contents may becomactual compliance with these regulatonpbeen made. The IRS and Treasury be-
material in the administration of anyrequirements, but which do not explic-lieve that the retention of the rule that
internal revenue law. Generally, tax re4tly include the required language, willindebtedness on the property is not
turns and tax return information arenot qualify as a QDOT. In addition, taken into account to reduce value most
confidential, as required by 26 U.S.C.comments suggested that the impositioeffectively ensures collection of the es-
6103. of numerous governing instrument retate tax imposed under section
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2056A(b). For the limited purpose undertax deferred, rather than 65% of thedential real property, regardless of value,
this section (i.e., to determine whethewvalue of the QDOT, as provided in theshould be eligible for the exclusion. The
the $2 million threshold is exceeded andegulations. This suggestion has nofinal regulations do not change the mon-
the amount of the bond or letter ofbeen adopted. Generally, the regulatioetary limit of $600,000 for the exclu-
credit to be furnished to the IRS) therequires a bond of 65 percent of thesion. The $600,000 limit for the exclu-
complexity that would be involved in initial fair market value of the trust sion facilitates the reduction of the costs
drafting rules to determine which debtsassets to ensure that the potential estatssociated with providing security while
qualify to be taken into account andtax liability is adequately secured if theadequately ensuring the collection of the
which do not is not warranted. trust property appreciates in value. section 2056A(b) tax. This is especially
Under the temporary regulations, with The temporary regulations providingthe case in situations where the residen-
regard to the bond and letter of credithat notice of failure to renew a bond ortial real property is situated outside the
security options, if the fair market valueletter of credit must be “received by theUnited States so that a significant col-
of the trust assets, is “finally deter-IRS at least 60 days prior to the end ofection risk is presented. However, under
mined” to be in excess of the value ofthe term of the bond or letter of credit” the final regulations the exclusion has
the trust assets as originally reportedhas been changed to reference the dabeen redesignated as a “personal resi-
the trustee has a reasonable period difie notice is “mailed to” the IRS. dence” exclusion. The exclusion is now
time (not exceeding sixty days from theFurther, under the final regulations, theavailable for the principal residence of
date of the final determination) to adjustnotice must also be mailed to the U.Sthe surviving spouse and one additional
the amount of the bond or letter ofTrustee of the QDOT. residence, to the extent the combined
credit. The temporary regulations also Under the regulations, in the case of aalue excluded does not exceed
use the term “finally determined” in QDOT of less than $2 million, if on the $600,000. The second residence will be
addressing substantial undervaluations dést day of a taxable year of the QDOTgeligible for the exclusion only if the
property passing to a QDOT and thehe value of foreign real property ownedresidence is used by the surviving
grace period provided to meet the secusy the QDOT exceeds 35 percent of thespouse as a personal residence and not
rity requirements when a QDOT isQDOT assets because of distributions ofubject to any rental arrangement with
determined to contain assets in excess @fincipal during that year, or because ofiny person.
$2 million. Comments were receivedfluctuations in the value of the foreign Under the temporary regulations, the
suggesting that the regulations provide aurrency in the jurisdiction where theresidence exclusion election is made by
definition of “finally determined”. real property is located, a grace periodittaching a written statement to the
Accordingly, the final regulations pro- of one year is provided to allow theestate tax return on which the QDOT
vide that the value of the assets will berustee to comply with the 35 percentelection is made. Commentators sug-
finally determined on the earliest tolimit. Comments suggested that changegested that the final regulations allow
occur of— in the relative value of the trust assetshe election to be made at any time
1. The entry of a decision, judgmentwould also cause the trust to fail toduring the term of the QDOT, and not
decree, or other order by any court okatisfy the 35 percent limit, and failurenecessarily at the time of filing of the
competent jurisdiction that has becoméo comply due to such changes that ardecedent’s estate tax return. For ex-
final; beyond the control of the trustee shouldimple, if the bank trustee alternative is
2. The execution of a closing agree-also be eligible for the grace period.selected by the trustee of the QDOT, but
ment made under section 7121, Accordingly, under the final regulations,at some future date the trustee desires to
3. Any final disposition by the IRS of the trustee will also be accorded thehange to the bond or letter of credit
a claim for refund,; grace period to satisfy the 35 percensecurity arrangement, the trustee should
4. The issuance of an estate tax clodimit if, as a result of changes in thebe given the opportunity to make a
ing letter (if no claim for refund is relative values of the trust assets, mordelayed election of the exclusion. In
filed); or than 35 percent of the value of the trustesponse to these comments, the final
5. The expiration of the statute ofconsists of foreign real estate. regulations provide that the election may
limitations for assessment with respect Under the temporary regulations, forbe made at any time during the term of
to the decedent's estate tax liability.purposes of determining whether the $2he QDOT. In addition, the final regula-
In response to comments, the regulamillion threshold has been exceededtion provides for the cancellation of a
tion addressing the required duration ofind for purposes of determining theprior election.
the bond or letter of credit has beeramount of the bond or letter of credit, Under the temporary regulations, the
clarified to provide that the securitythe executor of the decedent’s estatd).S. Trustee of a QDOT is required to
arrangement must remain in effect untimay exclude up to $600,000 in valuefile an annual statement with the IRS
the trust ceases to function as a QDOTattributable to real property wherevercontaining specified items of informa-
Comments have been received regardituated (and related furnishings) ownedion (including a list of all assets held
ing the amount of the bond or letter ofdirectly by the QDOT that is used byby the QDOT together with the fair
credit that must be furnished to the IRSthe surviving spouse as the spouse'market value of each asset determined
One commentator stated that, since thprincipal residence. Comments were reas of the last day of the taxable year) if
purpose of the bond or letter of creditceived that the regulations should behe residence exclusion applies during
requirement is to provide a source ofexpanded to allow the exclusion of allthe taxable year. Comments were re-
funds for the payment of the sectionresidential real property that is actuallyceived suggesting that the cost of com-
2056A(b) estate tax, the amount of thaused by the surviving spouse. Thus, @liance with this annual reporting re-
required bond or letter of credit shouldvacation home or second home wouldjuirement will limit the utility of the
be based on either the maximum federajualify for the exclusion. It was also residence exclusion. In response to these
estate tax rate, or the amount of estateuggested that all personally used rescomments, annual reporting is no longer
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required solely because the personapply to these regulations, and becausments for payment of estate tax imposed
residence exclusion was elected. Howthe notice of proposed rulemaking preunder section 2056A(b)(&)(i) QDOTs
ever, the regulations retain the annuateding the regulations was issued priowith assets in excess of $2 millioif.
reporting requirement where the resito March 29, 1996, the Regulatory Flex-the fair market value of the assets
dence previously subject to the excluibility Act (5 U.S.C. chapter 6) does notpassing, treated, or deemed to have

sion is sold, or where the residencepply. passed to the QDOT (or in the form of
ceases to be used as a personal resi- . a QDOT), determined without reduction
dence during the taxable or calendaPrafting Information for any indebtedness with respect to the

assets, as finally determined for federal

year. The principal author of these regula:
P P g estate tax purposes, exceeds $2 million

Under the temporary regulations, if aqns js” Susan Hurwitz, Office of Assis- ,
residence that is subject to the exclusiop, i chief Counsel (Passthroughs anf of the date of the decedent’s death or,

is sold during the term of the QDOT, Special Industries). However, other per. applicable, the alternate valuation date
the exclusion will continue to apply if, sonnel from the IRS and Tr’easury Deladjusted as provided in paragraph
within 12 months of the date of sale, the 5 iment participated in their deve|op_(d)(1)(iii) of this section), the trust in-

amount of the adjusted sales price (a strument must meet the requirements of

defined in section 1034(d)(1)) is used to ent. e e e either paragraph (d)(1)(i)(A), (B), or (C)
purchase a new residence for the spouse. of this section at all times during the
In response to comments, this provisiordoption of Amendments to the Regulaterm of the QDOT. The QDOT may
has been amended to provide that if &#ons alternate between any of the arrange-

residence ceases to be used as the ; ments provided in paragraphs (d)(1)(i)-
personal residence of the spouse, or .(éccordmgly, 26 CFR par.ts 20 and(A), (B), and (C) of this section pro-
; ; ; are amended as follows: . X X
the residence is sold during the term o vided that, at any given time, one of the
the QDOT, the exclusion may be apPART 20—ESTATE TAX; ESTATES arrangements must be operative. See
plied to another residence that is held irDF DECEDENTS DYING AFTER AU- paragraph (d)(1)(iii) of this section for
either the same QDOT or in anotheilGUST 16, 1954 the definition of finally determined. The
QDOT, if the other residence is used as Paragraph 1. The authority citation forQDOT may provide that the trustee has
a personal residence of the spouse. Thgart 20 continues to read in part aghe discretion to use any one of the
amount of exclusion that may be appliedollows: security arrangements or may provide
to the new personal residence under Authority: 26 U.S.C. 7805 * * * that the trustee is limited to using only
these circumstances can be up to Par. 2. In 8§ 20.2056A-0, the table ofone or two of the arrangements speci-
$600,000 (less that amount previouslhcontents is amended by revising thdied in the trust instrument. A ftrust
allocated to a residence that continues tentry for § 20.2056A-2(d) to read asinstrument that specifically states that

qualify for the exclusion) even if the follows: the trust must be administered in com-
entire $600,000 exclusion was not previ- pliance with paragraph (d)(1)(i)(A), (B),

ously used for the initial personal resi-8 20.2056A-0 Table of contents. or (C) of this section is treated as
dence(s). A meeting the requirements of paragraphs

Also, under the temporary regulations . (@)@ (A), (B), or (C) for purposes of
on the sale of a residence, if less thaﬁeéodi?fggizztg;qu'rements for qualiparagraphs (d)(1)() and, if applicable,

the entire adjusted sales price is rein- (d)(2)(ii) of this section.

vested in a new residence, then the oo (A) Bank Trustee.Except as other-
amount of the exclusion initially (d) Additional requirements to ensurewise provided in paragraph (d)(6)(ii) or
claimed by the QDOT is reduced pro-collection of the section 2056A estate(iii) of this section, the trust instrument
portionately. For example, if a residencgax. must provide that whenever the Bank
is sold for an adjusted sales price of (1) Security and other arrangementdrustee security alternative is used for
$1,000,000 and a new residence is agor payment of estate tax imposed undethe QDOT, at least one U.S. Trustee
quired for $800,000, then, the originalsection 2056A(b)(1). must be a bank as defined in section
exclusion would be reduced by (2) Individual trustees. 581. Alternatively, except as otherwise
$120,000 to $480,000: $200,000 (ad- (3) Annual reporting requirements'prowded in paragraph (d)(6)(|l) or (III)
justed sales price not reinvested)/ (4) Request for alternate arrangemerf¥f this section, at least one trustee must

$1,000,000 (adjusted sales price) r waiver. be a United States branch of a foreign
$600,000. Comments were received sug- (5) Adjustment of dollar threshold bank, provided that, in such cases, dur-
gesting that this rule be changed tgnd exclusion. ing the entire term of the QDOT a U.S.
provide that the amount of the exclusion () Effective date and special rules.Trustee must act as a trustee with the
as adjusted not be reduced below the %% % % foreign bank trustee.

amount actually reinvested (up to (B) Bond. Except as otherwise pro-
$600,000). This suggestion was adopted Par. 3. In & 20.2056A-2, paragraphjided in paragraph (d)(6)(ii) or (iii) of
in the final regulations, reflecting that(d) is added to read as follows: this section, the trust instrument must

two residences can now qualify for the , .provide that whenever the bond security
$600,000 exclusion. ﬁeéodﬁ(r)fggéztrsse}quwements for quall'arrangement alternative is used for the
. ' QDOT, the U.S. Trustee must furnish a
Special Analyses oo bond in favor of the Internal Revenue
It has also been determined that sec- (d) Additional requirements to ensureService in an amount equal to 65 per-
tion 553(b) of the Administrative Proce-collection of the section 2056A estateent of the fair market value of the trust

dure Act (5 U.S.C. chapter 5) does notax—(1) Security and other arrange- assets (determined without regard to any
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indebtedness with respect to the assetsgase of noncitizen decedents and Unitethternal Revenue Code and the regula-
as of the date of the decedent’s deatBtates citizens who die domiciled outtions promulgated thereunder, or a dis-
(or alternate valuation date, if appli-side the United States, Estate Tafribution subject to the tax imposed
cable), as finally determined for federalGroup, Assistant Commissioner (Internaunder section 2056A(b)(1) has been
estate tax purposes (and as further agonal), 950 L'Enfant Plaza, CP:IN:D:C:- made. Demand by the Internal Revenue
justed as provided in paragraphex:HQ:1114, Washington, DC 20024).Service for payment may be made
(d)(1)(iv) of this section). If, after ex- The Internal Revenue Service will notwhether or not the tax and tax return
amination of the estate tax return, thgyraw on the bond if, within 30 days of (Form 706-QDT) with respect to the
fair market value of the trust assets, ageceipt of the notice of failure to renew,t@xable event is due at the time of such
originally reported on the estate taXpe US. Trustee notifies the Internadeémand, or an assessment has been
return, is adjusted (pursuant to a judiciaRevenue Service (at the same address fgade by the Internal Revenue Service
proceeding or otherwise) resulting in ayhich notice of failure to renew is to be With respect to the tax.

final determination of the value of thesen) that an alternate arrangement under NOW THEREFORE, The condition
assets as reported on the return, the U.5gragraph (d)(1)(i)(A), (B), or (C) or Of this obligation is such that it must not
Trustee has a reasonable period of timgy)4) of this section, has been secure§€ cancelled and, if payment of all tax
(not exceeding sixty days after the conyng that the arrangement will take effectiability finally determined to be im-
clusion of the proceeding or other actionmmediately prior to or upon expiration Posed under section 2056A(b) is made,
resulting in a final determination of the of the bond. then this obligation is null and void,
value of the assets) to adjust the amount (2) Form of bond.The bond must be otherwise, this obligation is to remain in
of the bond accordingly. But see, para;, ihe following forh (or in a form that full force and effect for one year from
graph (d)(2)())(D) of this section for s the same as the following form in aIIits effective date and is to be automati-
special rule in the case of a subs’[antiarl?Iaterial respects), or in such alternativga"y renewable on an annual basis
undervaluation of QDOT assets. Unles§Orm as the Cor'nmissioner may pre_unless, at least 60 days prior to the
an alternate arrangement under parg; expiration date, including periods of

graph (d)(1)()(A), (B), or (C) of this ICtrlebr?]alby lggl\?::ﬁg plébdﬁgﬁg m(steh:automatic renewals, the surety mails to
section, or an arrangement prescribesé1

; . the U.S. Trustee and the Internal Rev-
under paragraph (d)(4) of this section, i 601.601(d)(2) of this chapter):

di tth | enue Service by Registered or Certified
provided, or the trust is otherwise no Bond in Favor of the Internal Rev-

. ail, return receipt requested, notice of
longer subject to the requirements ofNUe Service To Secure Payment Ghe fajlure to renew. Receipt of this

section 2056A pursuant to sectiorocCtion 2056A Estate Tax Imposed Unyqiice of failure to renew by the Internal
2056A(b)(12), the bond must remain inder Section 2056A(b) of the Internalpeyenye Service may be considered a
effect until the trust ceases to functionR€venue Code. taxable event. The Internal Revenue Ser-
as a QDOT and any tax liability finally KNOW ~ALL PERSONS BY yjce will not draw upon the bond if,
determined to be due under sectiod HESE PRESENTS That the under- within 30 days of receipt of the notice
2056A(b) is paid, or is finally deter-sSigned, _______, the SURETY, of failure to renew, the trustee notifies
mined to be zero. and __, the PRINCIPAL, the Internal Revenue Service that an
(1) Requirements for the bondrhe are irrevocably held and firmly bound toajternate security arrangement has been
bond must be with a satisfactory suretyPay the Internal Revenue Service upoRecured and that the arrangement will
as prescribed under section 7101 an@ritten demand that amount of any taxake effect immediately prior to or upon
§ 301.7101-1 of this chapter (Regulaup to $[amount determined under para-expiration of the bond. The surety re-
tions on Procedure and Administration)graph (d)(1)(i)(B) of this section]im- mains liable for all taxable events oc-
and is subject to Internal Revenue SerPosed under section 2056A(b)(1) of thesurring prior to the date of expiration.
vice review as may be prescribed by thénternal Revenue Code (including penala|l notices required to be sent to the
Commissioner. The bond may not beies and interest on said tax) determineghternal Revenue Service under this
cancelled. The bond must be for a tern®y the Internal Revenue Service to benstrument should be sent to District
of at least one year and must be autoPayable with respect to the principal apirector, [specify location] District Of-
matically renewable at the end of thafrustee for:[ldentify trust and governing fice, Estate and Gift Tax Examination
term, on an annual basis thereafteinstrument, name and address ofGroup, Street Address, City, State, Zip
unless notice of failure to renew istrustee] a qualified domestic trust asCode. (In the case of nonresident non-
mailed to the U.S. Trustee and thedefined in section 2056A(a) of the Inter-citizen decedents and United States citi-
Internal Revenue Service at least 6Mal Revenue Code, for the payment ofens who die domiciled outside the
days prior to the end of the term,Which the said Principal and said Suretyynited States, all notices should be sent
including periods of automatic exten-bind themselves, their heirs, executorso Estate Tax Group, Assistant Commis-
sions. Any notice of failure to renew administrators, successors and assignsioner (International), 950 L’Enfant
required to be sent to the Internal Revjointly and severally, firmly by these plaza, CP:IN:D:C:EX:HQ:1114, Wash-
enue Service must be sent to the Estafyesents. ington, DC 20024).
and Gift Tax Group in the District WHEREAS, The Internal Revenue This bond shall be effective as of
Office of the Internal Revenue ServiceService may demand paymentunderthis . Principal
that has examination jurisdiction overbond at any time if the Internal RevenueDate__ Surety
the decedent’s estate (Internal RevenuBervice in its sole discretion determinedate
Service, District Director, dpecify loca- that a taxable event with respect to the (3) Additional governing instrument
tion] District Office, Estate and Gift Tax trust has occurred; the trust no longerequirements.The trust instrument must
Examination Group, [specify Street Ad-qualifies as a qualified domestic trust aprovide that in the event the Internal
dress, City, State, Zip Code]) (or in thedescribed in section 2056A(a) of theRevenue Service draws on the bond, in
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accordance with its terms, neither thefter the conclusion of the proceeding osame address to which notice is to be
U.S. Trustee nor any other person willother action resulting in a final determi-sent) that an alternate arrangement under
seek a return of any part of the remit-nation of the value of the assets) tgaragraph (d)(1)())(A), (B), or (C), or
tance until after April 15th of the calen- adjust the amount of the letter of credit(d)(4) of this section, has been secured
dar year following the year in which theaccordingly. But see, paragraphand that the arrangement will take effect
bond is drawn upon. After that date, any(d)(1)(i)(D) of this section for a special immediately prior to or upon expiration
such remittance will be treated as aule in the case of a substantial underef the letter of credit or closure of the
deposit and returned (without interestyaluation of QDOT assets. Unless arl.S. branch of the foreign bank.

upon request of the U.S. Trustee, unlesalternate arrangement under paragraph (2) Form of letter of credit.The letter

it is determined that assessment or cokd)(1)(i)(A), (B), or (C) of this section, of credit must be made in the following
lection of the tax imposed by sectionor an arrangement prescribed undeform (or in a form that is the same as
2056A(b)(1) is in jeopardy, within the paragraph (d)(4) of this section, is prothe following form in all material re-
meaning of section 6861. If an assessvided, or the trust is otherwise no longeispects), or an alternative form that the
ment under section 6861 is made, thsubject to the requirements of sectiolCommissioner prescribes by guidance
remittance will first be credited to any 2056A pursuant to section published in the Internal Revenue Bulle-
tax liability reported on the Form 706—2056A(b)(12), the letter of credit musttin (see § 601.601(d)(2) of this chapter):
QDT, then to any unpaid balance of aemain in effect until the trust ceases to

section 2056A(b)(1)(A) tax liability function as a QDOT and any tax liabil- [Issue Date]

(plus interest and penalties) for anyity finally determined to be due underTg: |nternal Revenue Service

prior taxable years, and any balance wilsection 2056A(b) is paid or is finally Attention: District Director,[specify

then be returned to the U.S. Trusteedetermined to be zero. location] District Office
(4) Procedure. The bond is to be (1) Requirements for the letter of Estate and Gift Tax Examination
filed with the decedent’s federal estatecredit. The letter of credit must be Group
tax return, Form 706 or 706NA (unlessirrevocable and provide for sight pay-  [Street Address, City, State,
an extension for filing the bond isment. The letter of credit must have a ZIP Code]

granted under § 301.9100 of this Chapterm of at least one year and must b r in the case of nonresident noncitizen
ter). The U.S. Trustee must provide aautomatically renewable at the end ngzcedents and United States citizens
written statement with the bond thatthe term, at least on an annual basiSyho die domiciled outside the United
provides a list of the assets that will beunless notice of failure to renew isgiates,
used to fund the QDOT and the respecmailed to the U.S. Trustee and thery: Estate Tax Group,
tive values of the assets. The writterinternal Revenue Service at least sixty  agsistant Commissioner
statement must also indicate whethedays prior to the end of the term, (International)
any exclusions under paragraphincluding periods of automatic renewals. g5 |’Enfant Plaza
(d)(1)(iv) of this section are claimed.If the letter of credit is issued by the  cp:N:D:C:EX:HQ:1114

(C) Letter of credit.Except as other- U.S. branch of a foreign bank and the  \yashington, DC 20024].
wise provided in paragraph (d)(6)(ii) orU.S. branch is closing, the branch (or
(iii) of this section, the trust instrumentforeign bank) must notify the U.S.Dear Sirs:
must provide that whenever the letter offrustee and the Internal Revenue Service We hereby establish our irrevocable
credit security arrangement is used foof the closure and the notice of closurd-etter of Credit No.___ in your favor
the QDOT, the U.S. Trustee must fur-must be mailed at least 60 days prior tdor drawings up to U.S. $ Applicant
nish an irrevocable letter of credit issuedhe date of closure. Any notice of failureshould provide bank with amount which
by a bank as defined in section 581, @o renew or closure of a U.S. branch ofApplicant determined under paragraph
United States branch of a foreign banka foreign bank required to be sent to théd)(1)(i)(C)] effective immediately. This
or a foreign bank with a confirmation Internal Revenue Service must be sent tbetter of Credit is issued, presentable
by a bank as defined in section 581. Thé¢he Estate and Gift Tax Group in theand payable at our office at

letter of credit must be for an amountDistrict Office of the Internal Revenue— and expires at 3:00 p.m.
equal to 65 percent of the fair marketService that has examination jurisdictiolEDT, EST, CDT, CST, MDT, MST,
value of the trust assets (determinedver the decedent’s estate (Internal ReWPDT, PST] on____ at said office.

without regard to any indebtedness witlenue Service, District Directofspecify ~ For information and reference only,
respect to the assets) as of the date ddcation] District Office, Estate and Gift we are informed that this Letter of
the decedent’s death (or alternate valuaFax Examination Group, [Street AddressCredit relates to Applicant should pro-
tion date, if applicable), as finally deter-City State, Zip Code]) (or in the case ofvide bank with the identity of qualified
mined for federal estate tax purposesoncitizen decedents and United Statedomestic trust and governing instru-
(and as further adjusted as provided imitizens who die domiciled outside themeni, and the name, address, and iden-
paragraph (d)(1)(iv) of this section). If, United States, Estate Tax, Assistantifying number of the trustee isAppli-
after examination of the estate tax reCommissioner (International), 950cant should provide bank with the
turn, the fair market value of the trustL’Enfant Plaza, CP:IN:D:C:EX:HQ:1114, trustee name, address and the QDOT's
assets, as originally reported on thaVashington, DC 20024). The InternalTIN number, if anj

estate tax return, is adjusted (pursuant tRevenue Service will not draw on the Drawings on this Letter of Credit are
a judicial proceeding or otherwise) re-letter of credit if, within 30 days of available upon presentation of the fol-
sulting in a final determination of the receipt of the notice of failure to renewlowing documents:

value of the assets as reported on ther closure of the U.S. branch of a 1. Your draft drawn at sight on us
return, the U.S. Trustee has a reasonabfereign bank, the U.S. Trustee notifies bearing our Letter of Credit No.
period of time (not exceeding 60 dayshe Internal Revenue Service (at the ; and
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2. Your signed statement as follows:Uniform Customs and Practice forexpires at 3:00 p.m. [EDT, EST,
The amount of the accompanyingDocumentary Credits, 1993 RevisionCDT, CST, MDT, MST, PDT, PST] on
draft is payable underidentify bank ICC Publication No. 500. If we notify ___ at said office.
irrevocable Letter of Credit No. you of our election not to consider this For information and reference only,
_ pursuant to section Letter of Credit renewed and the expirawe are informed that this Confirmation
2056A of the Internal Revenue Codetion date occurs during an interruptionrelates to [Applicant should provide
and the regulations promulgatedof business described in Article 17 ofbank with the identity of qualified do-
thereunder, because the Internal Rewaid Publication 500, unless you hadnestic trust and governing instrument],
enue Service in its sole discretion hagonsented to cancellation prior to theand the name, address, and identifying
determined that a “taxable event”expiration date, the bank hereby specifinumber of the trustee is [Applicant
with respect to the trust has occurredcally agrees to effect payment if thisshould provide bank with the trustee
e.g., the trust no longer qualifies as d.etter of Credit is drawn against withinname, address and the QDOT's TIN
qualified domestic trust as describedB0 days after the resumption of businumber, if any].
in section 2056A of the Internal Rev-ness. We hereby undertake to honor your
enue Code and regulations promul- Except as stated herein, this Letter o$ight draft(s) drawn as specified in the
gated thereunder, or a distributionCredit cannot be modified or revokedLetter of Credit.
subject to the tax imposed undemithout your consent. Except as expressly stated herein, this
section 2056A(b)(1) of the Internal . . undertaking is not subject to any agree-
Revenue Code has been made. Authorized Signature ment, condition or qualification. The
Except as expressly stated herein, thi9al€—— obligation of [Name of Confirming
undertaking is not subject to any agree(s) Form of confirmation f the require- BanK under this Confirmation is the
ment, requirement or qualification. Thements of this paragraph (d)(1)()(C) arendividual obligation of Name of Con-
obligation of Name of Issuing Baik gatisfied by the issuance of a letter ofirming Banf and is in no way contin-
under this Letter of Credit is the indi- creit by a foreign bank with confirma- gent upon reimbursement with respect
vidual obligation of Name of ISsuing tjon py a bank as defined in section 581thereto.
BanK and is in no way contingent UpONihe confirmation must be made in the It is a condition of this Confirmation
reimbursement with respect thereto. fo|jowing form (or in a form that is the that it is deemed to be automatically
It is a condition of this Letter of same as the following form in all mate-extended without amendment for a pe-
Credit that it is deemed to be automatiyjg| respects), or an alternative form agiod of one year from the expiry date
cally extended without amendment for ane Commissioner prescribes by guidhereof, or any future expiration date,
period of one year from the expirationgnce published in the Internal Revenudinless at least sixty days prior to the
date hereof, or any future expirationgietin (see § 602.101(d)(2) of thisexpiration date, we send to you and to

date, unless at least 60 days prior t0 anyhapter): the U.S. Trustee notice by Registered
expiration date, we mail to you and to Mail or Certified Mail, return receipt
the U.S. Trustee notice by Registered [Issue Date] requested, or by courier to your and the
Mail or Certified Mail, return receipt To: Internal Revenue Service trustee’s addresses, respectively, indi-
requested, or by courier to your and the  Attention: District Director, cated above, that we elect not to con-
trustee’s address indicated above, that [specify location] sider this Confirmation renewed for any
we elect not to consider this Letter of District Office additional period. Upon receipt of this
Credit renewed for any such additional Estate and Gift Tax notice by you, you may draw hereunder
period. Upon receipt of this notice, you Examination Group  on or before the then current expiration
may draw hereunder on or before the [State Address, City, date, by presentation of your draft and
then current expiration date, by presen- State, ZIP Code] statement as stipulated above.
tation of your draft and statement agor in the case of nonresident noncitizen Except where otherwise stated herein,
stipulated above. decedents and United States citizenghis Confirmation is subject to the Uni-
[In the case of a letter of credit issuedyho die domiciled outside the Unitedform Customs and Practice for Docu-
by a U.S. branch of a foreign bank thestates, mentary Credits, 1993 Revision, ICC
following language must be added]. It isTo: Estate Tax Group, Publication No. 500. If we notify you of
a further condition of this Letter of Assistant Commissioner our election not to consider this Confir-
Credit that if the U.S. branch ofname (International) mation renewed and the expiration date
of foreign bank]is to be closed, that at 950 |’Enfant Plaza occurs during an interruption of business
least sixty days prior to closing, we mail  cp:IN:D:C:EX:HQ:1114 described in Article 17 of said Publica-
to you and the U.S. Trustee notice by  \washington, DC 20024]. tion 500, unless you had consented to
Registered Mail or Certified Mail, return , cancellation prior to the expiration date,
receipt requested, or by courier to youDear Sirs: the bank hereby specifically agrees to

and the U.S. Trustee's address indicated We hereby confirm the enclosed irre-effect payment if this Confirmation is
above, that this branch will be closing.vocable Letter of Credit No.______, drawn against within 30 days after the
This notice will specify the actual date ofand amendments thereto, if any, in youfesumption of business.
closing. Upon receipt of the notice, youfavor by _ [Issuing Bank] Except as stated herein, this Confir-
may draw hereunder on or before thdor drawings up to U.S. $ mation cannot be modified or revoked
date of closure, by presentation of youfsame amount as in initial Letter ofyihout your consent.
draft and statement as stipulated aboveéredit] effective immediately. This con-

Except where otherwise stated hereirfirmation is issued, presentable and payAuthorized Signature
this Letter of Credit is subject to theable at our officeat __ and Date____
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(4) Additional governing instrument finally determined to be the correctparagraph (d)(1)(i)(D) of this section in
requirementsThe trust instrument must value of the property for federal estatehe case of a substantial undervaluation

provide that if the Internal Revenuetax purposes. of QDOT assets. See § 20.2056A-
Service draws on the letter of credit (or (2) The preceding sentence does nd(d)(1)(iii) for the definition of finally
confirmation) in accordance with itsapply if— determined.

terms, neither the U.S. Trustee nor any (i) There was reasonable cause for (A) Multiple QDOTs.For purposes of
other person will seek a return of anythe undervaluation; and this paragraph (d)(1)(ii), if more than

part of the remittance until April 15th of (i) The .fiduc_iary of the estate actedone QDOT_is_ established for the benefit
the calendar year following the year in!" goqd faith W|th respect to the under-of the surviving spouse, the fair market
which the letter of credit (or confirma- valuat|on.' For this purpose, § 1.6664-value of a_llllthe QDOTs are aggreggted
tion) is drawn upon. After that date any4(b) of this chapter applies, to the extenin determining whether the $2 million
such remittance will be treated ’as appllcable, with respect to the facts anqlhreshold under this paragraph (d)(1)(ii)
denosit and ret d (without int t%lrcumstances to be taken into accouris exceeded.
posit and returned (without in eres)n making this determination. (B) Look-through rule.For purposes
upon request (.)f the U.S. Trustee ‘?‘ﬂ‘?r (i) QDOTs with assets of $2 million of determining whether no more than 35
the date specified above, unless it i jess. I the fair market value of the percent of the fair market value of the
determined that assessment or collectiofssets passing, treated, or deemed @DOT assets consists of foreign real
of the tax imposed by sectionphaye passed to the QDOT (or in theproperty, if the QDOT owns more than
2056A(b)(1) is in jeopardy, within the form of a QDOT), determined without 20% of the voting stock or value in a
meaning of section 6861. If an assesseduction for any indebtedness with recorporation with 15 or fewer sharehold-
ment under section 6861 is made, thepect to the assets, as finally determinedrs, or more than 20% of the capital
remittance will first be credited to anyfor federal estate tax purposes, is $terest of a partnership with 15 or
tax liability reported on the Form 706—million or less as of the date of thefewer partners, then all assets owned by
QDT, then to any unpaid balance of adecedent’s death or, if applicable, thehe corporation or partnership are
section 2056A(b)(1)(A) tax liability alternate valuation date (adjusted as praleemed to be owned directly by the
(plus interest and penalties) for anyided in paragraph (d)(1)(iv) of this QDOT to the extent of the QDOT's pro
prior taxable years, and any balance wilsection), the trust instrument must pro+ata share of the assets of that corpora-
then be returned to the U.S. Trusteevide that either no more than 35 percention or partnership. For a partnership,
- of the fair market value of the trustthe QDOT partner's pro rata share is
(ar(g) cF()):"n()f(i:rfr(]]I:triz.r]Ti?eaplsritce;bIZ; ig rteodgeassets, determined annually on the Iad;tas_ed on the greater of its interes_t in the
filed with the deéedent’s federal estateday of the taxable year of the trust (o_rcapltal or proﬂt_s of the partnership. qu
tax return. Form 706 or 706NA (unlesson the last day of the calendar year ijpurposes of.th|s pgragraph, _aII stock in
an extenéion for fiing the letter of the QDOT does not have a taxablahe corporation, or interests in the part-
credit is granted under § 301.9100 oIyear), Wlll_con5|st of r_eal property lo- nership, as the case may be, owne_d by
this chapter). The U.S. Trustee mus ated o_utS|de of the Unlte(_j States, or ther held for the benefit of the surviving
provide a w}itten sta.te'ment with thetust will meet the requirements pre-spouse, or any memb_ers of the surviving
letter of credit that provides a list of thescrlbed by p_aragraph (A ®HA), (B),spogse’s family (within the meaning of
assets that will be used to fund thed" (C) of this section. See paragraplsection 267(c)(4)), are treated as owned

QDOT and the respective values of thédl)(l)(.ii)(Dg of this s%ecti.on.folr spec_:ial by the_ QDO'rI; solely for ]E)urposes of
assets. The written statement must alsg!€S In the case of principa d|§trlbu—determ|n|ng the number of partners or
indicate whether any exclusions undepons from a_QDOT, fluctuations in theshareholders in the e_ntlty_ and the
: ; : value of foreign real property held by aQDOT’s percentage voting interest or
paragraph (d)(1)(iv) of this section are . . . S
claimed. QDOT due to changes in valqe ofvalut_a in the corporation or capital inter-
: . foreign currency, and fluctuations in theest in the partnership, but not for the
_ (D) Disallowance of marital deduc- ¢air market value of assets held by thepurpose of determining the QDOT's pro
tion for substantial undervaluation of 5phOT, See paragraph (d)(1)(iv) of thisrata share of the assets of the entity.
QDOT property in certain situation®1)  gection for a special rule for personal (C) Interests in other entitiesinter-
If either— _ residences. If the fair market value, aests owned by the QDOT in other
(i) The bond or letter of credit secu-originally reported on the decedentsentities (such as an interest in a trust)
rity arrangement under paragraphestate tax return, of the assets passing are accorded treatment consistent with
(d)(@)(@®)(B) or (C) of this section is deemed to have passed to the QDOfthat described in paragraph (d)(1)(ii)(B)
chosen by the U.S. Trustee; or (determined without reduction for anyof this section.

(i) The QDOT property as originally indebtedness with respect to the assets) (D) Special rule for foreign real
reported on the decedent’s estate tais $2 million or less, but the fair market property. For purposes of this paragraph
return is valued at $2 million or lessvalue of the assets as finally determinedd)(1)(ii), if, on the last day of any
but, as finally determined for federalfor federal estate tax purposes is moréaxable year during the term of the
estate tax purposes, the QDOT propertthan $2 million, the U.S. Trustee has &QDOT (or the last day of the calendar
is determined to be in excess of $Zeasonable period of time (not exceedingear if the QDOT does not have a
million, then the marital deduction will sixty days after the conclusion of thetaxable year), the value of foreign real
be disallowed in its entirety for failure proceeding or other action resulting in gproperty owned by the QDOT exceeds
to comply with the requirements offinal determination of the value of the35 percent of the fair market value of
section 2056A if the value of the QDOTassets) to meet the requirements prehe trust assets due to: distributions of
property reported on the estate tax rescribed by paragraph (d)(1)@i))(A), (B), QDOT principal during that year; fluc-
turn is 50 percent or less of the amounbr (C) of this section. However, seetuations in the value of the foreign
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currency in the jurisdiction where theproperty or properties (i.e. address andnces, fixtures, decorative items and
real estate is located; or fluctuations irocation) for which the election is beingchina, that are not beyond the value
the fair market value of any assets heldnade. associated with normal household and
in the QDOT, then the QDOT will not (B) Security requirement.For pur- decorative use. Rare artwork, valuable
be treated as failing to meet the requireposes of determining the amount of thentiques, and automobiles of any kind or
ments of this paragraph (d)(1). Accord-bond or letter of credit required whenclass are not within the meaning of this
ingly, the QDOT will not cease to be aparagraph (d)(1)(i)(B) or (C) of this term.
QDOT within the meaning of section applies, the executor of the es- (F) Required statementlf one or
§ 20.2056A-5(b)(3) if, by the end oftate may elect to exclude, during theboth of the exclusions provided in para-
the taxable year (or the last day of theéerm of the QDOT, up to $600,000 ingraph (d)(1)(iv)(A) or (B) of this section
calendar year if the QDOT does notvalue attributable to real property (andare elected by the executor of the estate
have a taxable year) of the QDOTrelated furnishings) owned directly byand the personal residence is later sold
immediately following the year in which the QDOT that is used by, or held foror ceases to be used, or held for use as
the 35 percent limit was exceeded, théhe use of the surviving spouse as a personal residence, the U.S. Trustee
value of the foreign real property heldpersonal residence and that passes, ornsust file the statement that is required
by the QDOT does not exceed 35reated as passing, to the QDOT undeunder paragraph (d)(3) of this section at
percent of the fair market value of thesection 2056(d). The election may behe time and in the manner provided in
trust assets or, alternatively, the QDOTnade regardless of whether the regbaragraphs (d)(3)(ii) and (iii) of this
meets the requirements of either paraproperty is situated within or without section.
graph (d)(2)())(A), (B), or (C) of this the United States. The election is made (G) Cessation of useExcept as pro-
section on or before the close of thaby attaching to the estate tax return owided in this paragraph (d)(1)(iv)(G), if
succeeding year. which the QDOT election is made athe residence ceases to be used by, or
(iiiy Definition of finally determined. written statement claiming the exclusionheld for the use of, the spouse as a
For purposes of § 20.2056A-2(d)(1)()!f an election is not made on thepersonal residence of the spouse, or if
and (i), the fair market value of assetslecedent’s estate tax return, the electiothe residence is sold during the term of
will be treated as finally determined onmay be made, prospectively, at anyhe QDOT, the exclusions provided in
the earliest to occur of— time, during the term of the QDOT, by paragraphs (d)(1)(iv)(A) and (B) of this
(A) The entry of a decision, judg- attaching to the Form 706-QDT a writ-section cease to apply. However, if the
ment, decree, or other order by any€n Statement claiming the exclusion. Aesidence is sold, the exclusion contin-
court of competent jurisdiction that hasStatement may also be attached to thees to apply if, within 12 months of the
become final; Form 706-QDT that cancels a priordate of sale, the amount of the adjusted
_election of the personal residence exclusales price (as defined in section
ment made under section 7121 sion tha_t was made under this paral034(b)(1)) is reinvested to purchase a
(C) Any final disposition by ,the In- graph, either on the decedent’s estate taxew personal residence for the spouse.
ternal Revenue Service of a claim forreturn orona Form 706—QDT_. o If less than.the amount of the adjusted
refund: (C) Foreign real property limitation. sales price is reinvested, the amount of
’ , The special rules of this paragraphthe exclusion equals the amount rein-
(D) The issuance of an estate taxq)(1)(iv) do not apply for purposes ofvested in the new residence plus any
closing letter (Form L-154 or equiva-getermining whether more than 35 peramount previously allocated to a resi-
lent) if no claim for refund is filed; or cent of the QDOT assets consist oflence that continues to qualify for the
(E) The expiration of the period of foreign real property under paragraptexclusion, up to a total of $600,000. If
assessment. (d)(2)(ii) of this section. the QDOT ceases to qualify for all or
(iv) Special rules for personal resi- (D) Personal residencef-or purposes any portion of the initially claimed
dence and related personal effeetA) of this paragraph (d)(1)(iv), gersonal exclusions, paragraph (d)(1)(i) of this
Two million dollar threshold.For pur- residenceis either the principal resi- section, if applicable (determined as if
poses of determining whether the $aence of the surviving spouse within thehe portion of the exclusions disallowed
million threshold under paragraphsmeaning of section 1034 or one othehad not been initially claimed by the
(d)(2)(i) and (ii) of this section has beenresidence of the surviving spouse. IMQDOT), must be complied with no later
exceeded, the executor of the estate mayrder to be used by or held for the usehan 120 days after the effective date of
elect to exclude up to $600,000 in valueof the spouse as a personal residencthe cessation. In addition, if a residence
attributable to real property (and relatedhe residence must be available at akkeases to be used by, or held for the use
furnishings) owned directly by thetimes for use by the surviving spouseof the spouse as a personal residence of
QDOT that is used by, or held for theThe residence may not be rented tdhe spouse or if the personal residence is
use of the surviving spouse as a peranother party, even when not occupiedold during the term of the QDOT, the
sonal residence and that passes, or s/ the spouse. A personal residence magyersonal residence exclusion may be
treated as passing, to the QDOT undenclude appurtenant structures used bgllocated to another residence that is
section 2056(d). The election may behe surviving spouse for residential purheld in either the same QDOT or in
made regardless of whether the regboses and adjacent land not in excess aihother QDOT that is established for the
property is situated within or without that which is reasonably appropriate forsurviving spouse, if the other residence
the United States. The election is madeesidential purposes (taking into accoungualifies as being used by, or held for
by attaching to the estate tax return orthe residence’s size and location). the use of the spouse as a personal
which the QDOT election is made a (E) Related furnishingsThe termre- residence. The trustee may allocate up
written statement claiming the exclusionlated furnishings means furniture and to $600,000 to the new personal resi-
The statement must clearly identify thecommonly included items such as applidence (less the amount previously allo-
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cated to a residence that continues tproperty on the last day of the taxablerice (as defined in section 1034(b)(1)),
qualify for the exclusion) even if the year (or the last day of the calendar yeathe extent to which the amount of the
entire $600,000 exclusion was not previif the QDOT has no taxable year), andadjusted sales price has been or will be
ously utilized with respect to the origi- the QDOT does not satisfy the requireused to purchase a new personal resi-
nal personal residence(s). ments of paragraph (d)(1)(A), (B), (C)dence and, if not timely reinvested, the
(v) Anti-abuse rule. Regardless of or (d)(4) of this section by employing asteps that will or have been taken to
whether the QDOT designates a bank dsank as trustee or providing securitycomply with paragraph (d)(1)(i) of this
the U.S. Trustee under paragraph (i) Time and manner of filingThe section, if applicable; and
(d)(Q)()(A) of this section (or otherwise written statement, containing the infor- (D) If the personal residence ceases
complies with paragraph (d)(1)(i)(A) of mation described in paragraph (d)(3)(iii)to be used, or held for use, as a personal
this section by naming a foreign bankof this section, is to be filed for the residence by the surviving spouse during
with a United States branch as a trustetaxable year of the QDOT (calendarthe taxable year (or during the calendar
to serve with the U.S. Trustee), complieyear if the QDOT does not have ayear if the QDOT does not have a
with paragraph (d)(1)())(B) or (C) of taxable year) for which any of thetaxable year), the written statement must
this section, or is subject to and com-events or conditions requiring the filingdescribe the steps that will or have been
plies with the foreign real property of a statement under paragraph (d)(3)(idaken to comply with paragraph (d)(1)(i)
requirements of paragraph (d)(1)(ii) ofof this section have occurred or haveof this section, if applicable.
this section, the trust immediately ceasebeen satisfied. The written statement is (4) Request for alternate arrangement
to qualify as a QDOT if the trust to be submitted to the Internal Revenu®r waiver. If the Commissioner provides
utilizes any device or arrangement thaService by filing a Form 706—QDT, with guidance published in the Internal Rev-
has, as a principal purpose, the avoidthe statement attached, no later thaanue Bulletin (see § 601.601(d)(2) of
ance of liability for the estate tax im- April 15th of the calendar year follow- this chapter) pursuant to which a testa-
posed under section 2056A(b)(1), or theng the calendar year in which or withtor, executor, or the U.S. Trustee may
prevention of the collection of the tax.which the taxable year of the QDOTadopt an alternate plan or arrangement
For example, the trust may becomends (or by April 15th of the following to assure collection of the section 2056A
subject to this paragraph (d)(1)(v) if theyear if the QDOT has no taxable year)gestate tax, and if the alternate plan or
U.S. Trustee that is selected is a domeanless an extension of time is obtaineérrangement is adopted in accordance
tic corporation established with insub-under 8§ 20.2056A-11(a). The Formwith the published guidance, then the
stantial capitalization by the surviving 706—QDT, with attached statement, musPDOT will be treated, subject to para-
spouse or members of the spousebe filed regardless of whether the Formgraph (d)(1)(v) of this section, as meet-
family. 706—QDT is otherwise required to being the requirements of paragraph (d)(1)
(2) Individual trustees.If the U.S. filed under the provisions of this chap-of this section. Until this guidance is
Trustee is an individual United Stateder. Failure to file timely the statementpublished in the Internal Revenue Bulle-
citizen, the individual must have a taxmay subject the QDOT to the rules oftin (see 8§ 601.601(d)(2) of this chapter),

home (as defined in section 911(d)(3)paragraph (d)(1)(v) of this section. taxpayers may submit a request for a

in the United States. (iii) Contents of statementhe writ- private letter ruling for the approval of
(3) Annual reporting requirements ten statement must contain the followingan alternate plan or arrangement pro-

(i) In general. The U.S. Trustee mustinformation— posed to be adopted to assure collection

file a written statement described in (A) The name, address, and taxpayeof the section 2056A estate tax in lieu
paragraph (d)(3)(iii) of this section, if identification number, if any, of the U.S. of the requirements prescribed in this

the QDOT satisfies any one of theTrustee and the QDOT; and paragraph (d)(4).
following criteria for the applicable re- (B) A list summarizing the assets (5) djustment of dollar threshold and
porting years— held by the QDOT, together with theexclusion. The Commissioner may in-

(A) The QDOT directly owns any fair market value of each listed QDOTcrease or decrease the dollar amounts
foreign real property on the last day ofasset, determined as of the last day akferred to in paragraph (d)(1)(i), (ii) or
its taxable year (or the last day of thethe taxable year (December 31 if thgiv) of this section in accordance with
calendar year if it has no taxable year)QDOT does not have a taxable year) foguidance published in the Internal Rev-
and the QDOT does not satisfy thewhich the written statement is filed. If enue Bulletin (see 8§ 601.601(d)(2) of
requirements of paragraph (d)(1)(i)(A),the look-through rule contained in parathis chapter).

(B), or (C) or (d)(4) of this section by graph (d)(1)(ii)(B) of this section ap- (6) Effective date and special rules.
employing a bank as trustee or providplies, then the partnership, corporation(i) This paragraph (d) is effective for
ing security; or trust or other entity must be identifiedestates of decedents dying after Febru-

(B) The personal residence previoushand the QDOT's pro rata share of theary 19, 1996.
subject to the exclusion under paragrapforeign real property and other assets (ii) Special rule in the case of incom-
(d)(2)(iv) of this section is sold, or that owned by that entity must be listed onpetency. A revocable trust or a trust
personal residence ceases to be used, the statement as if directly owned by thereated under the terms of a will is
held for use, as a personal residenc€DOT; and deemed to meet the governing instru-
during the taxable year (or during the (C) If a personal residence previouslyment requirements of this paragraph (d)
calendar year if the QDOT does notsubject to the exclusion under paragraphotwithstanding that the requirements
have a taxable year); or (d)(1)(iv) of this section is sold during are not contained in the governing in-

(C) After the application of the look- the taxable year (or during the calendastrument (or otherwise incorporated by
through rule contained in paragraphyear if the QDOT does not have areference) if the trust instrument (or
(d)(1)(ii)(B) of this section, the QDOT taxable year), the statement must prowill) was executed on or before Novem-
is treated as owning any foreign realide the date of sale, the adjusted saldser 20, 1995, and—
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(A) The testator or settlor dies after Par. 5. In § 602.101, paragraph (c) i®st on tax overpayments and interest on
February 19, 1996; amended by: tax underpayments. Under 8 6621(a)(1),
(B) The testator or settlor is, on No- the overpayment rate is the sum of the

vember 20, 1995, and at all times‘fr 1. Removing the following entry federal short-term rate plus 2 percentage

om the table:

thereafter, under a legal disability to points, except the rate for the portion of
amend the will or trust instrument; § 602.101 OMB Control numbers. a corporate overpayment of tax exceed-

(C) The will or trust instrument does e ing $10,000 for a taxable period is the
not provide the executor or the U.S. e sum of the federal short-term rate plus
Trustee with a power to amend the (©) 0.5 Oftat' percentjlge finln[t) for Igtefesslt
instrument in order to meet the require i computations made arer becember si,
ments of section 2056A; and ; vaEeRrep?éter?trif?e%Ctzli%ré Current oM 1994. Under § 6621(a)(2), the under-

payment rate is the sum of the federal

(D) The U.S. Trustee provides a writ-described control No. .
short-term rate plus 3 percentage points.

ten statement with the federal estate tax

return (Form 706 or 706NA) that the ooroor o Section 6621(c) provides that for pur-
trust is being administered (or will be ZO'ZOSEA_ZI(d) Ly 15:15_1443 poses of interest payable under § 6601
administered) so as to be in actual on any large corporate underpayment,

compliance with the requirements of this 2. Adding the following entry in nu- th€ _ underpayment  rate  under
paragraph (d) and will continue to bemerical order to the table to read as® 0621(8)(2) is determined by substitut-

administered so as to be in actual comfollows: Ing “5 perce_nta%e points” for “3 per-
pliance with this paragraph (d) for the centage points.” See § 6621(c) and
duration of the trust. This statementS 602.101 OMB Control numbers. § 301.6621-3 of the Regulations on

definition of a large corporate underpay-

ees. (©) *** rp
(i) Special rule in the case of cer- ment an.d for the rules for determining
tain irrevocable trusts.An irrevocable CFR part or section the applicable rate. Section 6621(c) and
trust is deemed to meet the governingvhere identified and ~ Current OMB 8 301.6621-3 are generally effective for
instrument requirements of this paradescribed control No, ~ Periods after December 31, 1990.
graph (d) notwithstanding that the re- r + . Section 6621(b)(1) provides that the
quirements are not contained in the,; 5956a_2 15451443 Secretary will determine the federal
governing instrument (or otherwise in-" N YLy T short-term rate for the first month in
corporated by reference) if the trust was each calendar quarter.
executed on or before November 20, . . Section 6621(b)(2)(A) provides that
1995, and: c Margaret I\;h:ner Rl(l:hRardson, the federal short-term rate determined
(A) The settlor dies after February ommissioner of Interna evenueur]der § 6621(b)(1) for any month ap-
19, 1996; Approved September 19, 1996. plies during the first calendar quarter
(B) The trust instrument does not beginning after such month.
provide the U.S. Trustee with a power Donald C. Lubick, Section 6621(b)(2)(B) provides that in
to amend the trust instrument in order to Acting Assistant Secretary determining the addition to tax under
meet the requirements of section 2056A; of the Treasury. 8§ 6654 for failure to pay estimated tax

and (Filed by the Office of the Federal Register onfOr any taxable year, the federal short-

(C) The U.S. Trustee provides a writ-November 27, 1996, 8:45 a.m., and published iferm rate th‘?‘t applies during the third
ten statement with the decedent’s federdfe issue of the Federal Register for November 2amonth following such taxable year also

estate tax return (Form 706 or 706NA) %6 61 F:R. 60551) applies during the first 15 days of the
that the trust is being administered in fourth month following such taxable
actual compliance with the requirements$Section 6621.— Determination of year.

of this paragraph (d) and will continuelnterest Rate Section 6621(b)(3) provides that the
to be administered so as to be in actualg cer 301 6621-1 Interest rate federal short-term rate for any mont_h is
compliance with this paragraph (d) for the federal short-term rate determined

the duration of the trust. This statement Interest rates; underpayments and during such month by the Secretary in
must be binding on all successor trustoverpayments. The rate of interest de- accordance with § 1274(d), rounded to

ees. termined under section 6621 of thethe nearest full percent (or, if a multiple
Code for the calendar quarter beginningf 1/2 of 1 percent, the rate is increased
§ 20.2056A-2T [Removed] October 1, 1996, will be 8 percent forto the next highest full percent).

_ _ overpayments, 9 percent for underpay- Notice 88-59, 1988—-1 C.B. 546, an-
Par. 3a. Section 20.2056A-2T is rements, and 11 percent for large corponounced that, in determining the quar-

moved. rate underpayments. The rate of interesgyly interest rates to be used for over-

paid on the portion of a corporatep, t d und ts of t
PART 602—0MB CONTROL NUM- - ; yments and underpaymenis or tax
BERS UNDER THE PAPERWORK Overpayment exceedmg $1O’000 is 6. nder § 6621, the Internal Revenue Ser-
REDUCTION ACT percent. vice will use the federal short-term rate
Rev. Rul. 96-61 based on daily compounding because
Par. 4. The authority citation for part V. Rul. 9= that rate is most consistent with § 6621
602 continues to read as follows: Section 6621 of the Internal Revenueavhich, pursuant to § 6622, is subject to
Authority: 26 U.S.C. 7805. Code establishes different rates for interdaily compounding.
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Rounded to the nearest full percentquarter beginning January 1, 1997, is 11 Annual interest rates to be com-
the federal short-term rate based omercent. These rates apply to amountsounded daily pursuant to § 6622 that
daily compounding determined duringbearing interest during that calendaapply for prior periods are set forth in the
the month of October 1996 is 6 percentquarter. tables accompanying this revenue ruling.
Accordingly, an overpayment rate of 8 The 9 percent rate also applies to
percent and an underpayment rate of 8stimated tax underpayments for th@RAFTING INFORMATION
percent are established for the calenddirst calendar quarter in 1997 and for the
quarter beginning January 1, 1997. Théirst 15 days in April 1997. The principal author of this revenue
overpayment rate for the portion of Interest factors for daily compoundruling is Marcia Rachy of the Office of
corporate overpayments exceedingnterest for annual rates of 6.5 percent, &ssistant Chief Counsel (Income Tax
$10,000 for the calendar quarter beginpercent, 9 percent, and 11 percent arand Accounting). For further information
ning January 1, 1997, is 6.5 percentpublished in Tables 18, 21, 23, and 27regarding this revenue ruling, contact
The underpayment rate for large corpoef Rev. Proc. 95-17, 1995-1 C.B. 556Ms. Rachy on (202) 622-6232 (not a
rate underpayments for the calendab72, 575, 577, and 581. toll-free call).

TABLE OF INTEREST RATES
PERIODS BEFORE JUL. 1, 1975—PERIODS ENDING DEC. 31, 1986
OVERPAYMENTS AND UNDERPAYMENTS
DAILY RATE TABLE

PERIOD RATE IN 1995-1 C.B.
Before Jul. 1, 1975 6% Table 2, pg. 557
Jul. 1, 1975—Jan. 31, 1976 9% Table 4, pg. 559
Feb. 1, 1976—Jan. 31, 1978 7% Table 3, pg. 558
Feb. 1, 1978—Jan. 31, 1980 6% Table 2, pg. 557
Feb. 1, 1980—Jan. 31, 1982 12% Table 5, pg. 560
Feb. 1, 1982—Dec. 31, 1982 20% Table 6, pg. 560
Jan. 1, 1983—Jun. 30, 1983 16% Table 37, pg. 591
Jul. 1, 1983—Dec. 31, 1983 11% Table 27, pg. 581
Jan. 1, 1984—Jun. 30, 1984 11% Table 75, pg. 629
Jul. 1, 1984—Dec. 31, 1984 11% Table 75, pg. 629
Jan. 1, 1985—Jun. 30, 1985 13% Table 31, pg. 585
Jul. 1, 1985—Dec. 31, 1985 11% Table 27, pg. 581
Jan. 1, 1986—Jun. 30, 1986 10% Table 25 pg. 579
Jul. 1, 1986—Dec. 31, 1986 9% Table 23, pg. 577

TABLE OF INTEREST RATES
FROM JAN. 1, 1987—PRESENT

OVERPAYMENTS UNDERPAYMENTS

RATE TABLE PG 1995-1 C.B. RATE TABLE PG 1995-1 C.B.
Jan. 1, 1987—Mar. 31, 1987 8% 21 575 9% 23 577
Apr. 1, 1987—Jun. 30, 1987 8% 21 575 9% 23 577
Jul. 1, 1987—Sep. 30, 1987 8% 21 575 9% 23 577
Oct. 1, 1987—Dec. 31, 1987 9% 23 577 10% 25 579
Jan. 1, 1988—Mar. 31, 1988 10% 73 627 11% 75 629
Apr. 1, 1988—Jun. 30, 1988 9% 71 625 10% 73 627
Jul. 1, 1988—Sep. 30, 1988 9% 71 625 10% 73 627
Oct. 1, 1988—Dec. 31, 1988 10% 73 627 11% 75 629
Jan. 1, 1989—Mar. 31, 1989 10% 25 579 11% 27 581
Apr. 1, 1989—Jun. 30, 1989 11% 27 581 12% 29 583
Jul. 1, 1989—Sep. 30, 1989 11% 27 581 12% 29 5838
Oct. 1, 1989—Dec. 31, 1989 10% 25 579 11% 27 581
Jan. 1, 1990—Mar. 31, 1990 10% 25 579 11% 27 581
Apr. 1, 1990—Jun. 30, 1990 10% 25 579 11% 27 581
Jul. 1, 1990—Sep. 30, 1990 10% 25 579 11% 27 581
Oct. 1, 1990—Dec. 31, 1990 10% 25 579 11% 27 581
Jan. 1, 1991—Mar. 31, 1991 10% 25 579 11% 27 581
Apr. 1, 1991—Jun. 30, 1991 9% 23 577 10% 25 57¢
Jul. 1, 1991—Sep. 30, 1991 9% 23 577 10% 25 579
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Oct. 1, 1991—Dec. 31, 1991
Jan. 1, 1992—Mar. 31, 1992
Apr. 1, 1992—Jun. 30, 1992
Jul. 1, 1992—Sep. 30, 1992
Oct. 1, 1992—Dec. 31, 1992
Jan. 1, 1993—Mar. 31, 1993
Apr. 1, 1993—Jun. 30, 1993
Jul. 1, 1993—Sep. 30, 1993
Oct. 1, 1993—Dec. 31, 1993
Jan. 1, 1994—Mar. 31, 1994
Apr. 1, 1994—Jun. 30, 1994
Jul. 1, 1994—Sep. 30, 1994
Oct. 1, 1994—Dec. 31, 1994
Jan. 1, 1995—Mar. 31, 1995
Apr. 1, 1995—Jun. 30, 1995
Jul. 1, 1995—Sep. 30, 1995
Oct. 1, 1995—Dec. 31, 1995
Jan. 1, 1996—Mar. 31, 1996
Apr. 1, 1996—Jun. 30, 1996
Jul. 1, 1996—Sep. 30, 1996
Oct. 1, 1996—Dec. 31, 1996
Jan. 1, 1997—Mar. 31, 1997

TABLE OF INTEREST RATES—Continued

FROM JAN. 1, 1987—PRESENT
OVERPAYMENTS

UNDERPAYMENTS

RATE TABLE PG 1995-1 C.B.

9% 23
8% 69
% 67
7% 67
6% 65
6% 17
6% 17
6% 17
6% 17
6% 17
6% 17
7% 19
8% 21
8% 21
9% 23
8% 21
8% 21
8% 69
7% 67
8% 69
8% 69
8% 21

577
623
621
621
619
571
571
571
571
571
571
573
575
575
577
575
575
623
621
623
623
575

RATE TABLE PG 1995-1 C.B,

10% 25 57¢
9% 71 62%
8% 69 623
8% 69 621
7% 67 621
7% 19 573
7% 19 573
7% 19 57
7% 19 573
% 19 573
7% 19 573
8% 21 57%
9% 23 577
9% 23 571

10% 25 579
9% 23 57]
9% 23 5771
9% 71 625
8% 69 623
9% 71 625
9% 71 625

9% 23 577

Jan. 1, 1991—Mar. 31, 1991
Apr. 1, 1991—Jun. 30, 1991
Jul. 1, 1991—Sep. 30, 1991
Oct. 1, 1991—Dec. 31, 1991
Jan. 1, 1992—Mar. 31, 1992
Apr. 1, 1992—Jun. 30, 1992
Jul. 1, 1992—Sep. 30, 1992
Oct. 1, 1992—Dec. 31, 1992
Jan. 1, 1993—Mar. 31, 1993
Apr. 1, 1993—Jun. 30, 1993
Jul. 1, 1993—Sep. 30, 1993
Oct. 1, 1993—Dec. 31, 1993
Jan. 1, 1994—Mar. 31, 1994
Apr. 1, 1994—Jun. 30, 1994
Jul. 1, 1994—Sep. 30, 1994
Oct. 1, 1994—Dec. 31, 1994
Jan. 1, 1995—Mar. 31, 1995
Apr. 1, 1995—Jun. 30, 1995
Jul. 1, 1995—Sep. 30, 1995
Oct. 1, 1995—Dec. 31, 1995
Jan. 1, 1996—Mar. 31, 1996
Apr. 1, 1996—Jun. 30, 1996
Jul. 1, 1996—Sep. 30, 1996
Oct. 1, 1996—Dec. 31, 1996
Jan. 1, 1997—Mar. 31, 1997

TABLE OF INTEREST RATES FOR

LARGE CORPORATE UNDERPAYMENTS

FROM JANUARY 1, 1991 —PRESENT

RATE TABLE PG

1995-1 C.B.

13% 31 585
12% 29 583
12% 29 583
12% 29 583
11% 75 629
10% 73 627
10% 73 627
9% 71 625
9% 23 577
9% 23 577
9% 23 577
9% 23 577
9% 23 577
9% 23 577
10% 25 579
11% 27 581
11% 27 581
12% 29 583
11% 27 581
11% 27 581
11% 75 629
10% 73 627
11% 75 629
11% 75 629
11% 27 581
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Jan. 1, 1995—Mar. 31, 1995
Apr. 1, 1995—Jun. 30, 1995
Jul. 1, 1995—Sep. 30, 1995
Oct. 1, 1995—Dec. 31, 1995
Jan. 1, 1996—Mar. 31, 1996
Apr. 1, 1996—Jun. 30, 1996
Jul. 1, 1996—Sep. 30, 1996
Oct. 1, 1996—Dec. 31, 1996
Jan, 1, 1997—Mar. 31, 1997

TABLE OF INTEREST RATES FOR CORPORATE
OVERPAYMENTS EXCEEDING $10,000

FROM JANUARY 1, 1995—PRESENT

6.5%
7.5%
6.5%
6.5%
6.5%
5.5%
6.5%
6.5%
6.5%

RATE TABLE
1995-1 C.B.

18
20
18
18
66
64
66
66
18

PG

572
574
572
572
620
618
620
620
572
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Part Ill. Administrative, Procedural, and Miscellaneous

Treatment of a Trust as Domestic over the adjusted basis of such propertis not available to a trust if an election
or Foreign—Changes Made by the plus any gain recognized on the transfehas been made pursuant to section
Small Business Job Protection Act by the U.S. person. 1907(a)(3)(B) of the Act to apply the
If a domestic trust becomes a foreigmew trust criteria to the first taxable
Notice 96-65 trust, such trust shall be treated foryear of the trust ending after August 20,

. . . . . purposes of section 1491 as havindg996.

This notice provides guidance Withyransferred, upon becoming a foreign An existing domestic trust must sat-
respect to certain provisions of they st all of its assets to a foreign trustisfy the following conditions to qualify
Small Business Job Protection Act ofact section 1907(b), amending sectiorfor the relief provided by this section of
1996 (the “Act”), Public Law 104-188, 1491. However, to the extent that athe notice: (1) the trustee must initiate
110 Stat. 1755 (August 20, 1996), dealgrantor or another person is treated amodification of the trust to conform
ing with the status of a trust as domesti¢he owner of all or a portion of the trustwith the domestic trust criteria by the
or foreign under sections 7701(a)(30under sections 673 through 679 whenlue date (including extensions) for filing
and 7701(a)(31) of the Internal Revenuauch trust becomes a foreign trust, théhe trust's income tax return for its first
Code (the “Code”). The first section of portion of the trust owned by suchtaxable year beginning after December
this notice grants trusts that meet thgerson is not taken into account in31, 1996; (2) the trustee must complete
conditions specified in this notice addi-determining the assets treated as tranthe modification within two years of
tional time to comply with the new ferred to the foreign trust for purposeshat date (“two-year period”); and (3)
domestic trust criteria contained in theof section 1491.See, e.g. Rev. Rul. the trustee must attach a statement to
Act and allows such trusts to continue87—-61, 1987-2 C.B. 219. the trust's income tax return as de-
to file as a domestic trusts during this New sections 7701(a)(30) and (31)scribed below. If an existing domestic
period. The second section of this noticeipply in determining the status of a trustrust meets these conditions, it may
addresses the time and manner for makor taxable years beginning after De-continue to file as a domestic trust for
ing the election provided by the Act tocember 31, 1996. A trustee of a trustaxable years of the trust beginning after
apply the new trust criteria retroactively.may, however, elect to have the newDecember 31, 1996. For purposes of
The third section of this notice providescriteria apply to the first taxable year ofthis notice, “modification” includes any
guidance regarding the application ofthe trust ending after August 20, 1996action taken (judicial or nonjudicial) to
sections 1491 through 1494 of the Codgthe date of enactment of the Act). Actreform, amend, modify, or alter the trust

if the status of a trust changes fromsection 1907(a)(3). that is effective under local law.

domestic to foreign. The statement referred to above must
ADDITIONAL TIME TO COMPLY be entitled “Election to Rely on Notice

BACKGROUND WITH NEW DOMESTIC TRUST 96-65 to File as a Domestic Trust,” and

CRITERIA must be attached to the trust's income

P(;IOf to t_the A?t’ t_he sttatus dOf a m:ﬁt in the fi bl h tax return for each taxable year that this
as domestc or foreign turnea upon e In the first taxable year that neWnOtice is relied on to file as a domestic

subjective determination of whether thesection 7701(a)(30) applies, it iS POSy. st The statement must be signed
trust was more comparable to a residerdible for a trust treated as a domes“‘ﬁnder penalties of perjury by the trustee
or a nonresident alien individual. Seetrust under prior law to become a for-and contain the followina inf .
. : g information:
Rev. Rul. 60-181, 1960-1 C.B. 257eign trust solely by operation of the new .
citing B.W. Jones Trust v. Commissionerlaw, notwithstanding that the trust may, (1) A statement that the trust is rely-
46 B.TA. 531 (1942)aff'd, 132 F.2d prefer to remain a domestic trust fornd On this notice to file as a domestic
914 (4th Cir. 1943). Section 1907(a) ofU.S. tax purposes. In that event, thd'Ust for the taxable year; .
the Act amended sections 7701(a)(30omestic trust may be subject to the 35 (2) A statement that the trustee filed
and (31) of the Code to provide morepercent excise tax on any built-in gainOriginal income tax returns treating the
objective criteria for determining thein its assets as of the date of its chang#ust as a domestic trust for each taxable
status of a trust. New sectionin status. year of the trust beginning after 1994,
7701(a)(30) provides that a trust will be Certain existing domestic trusts tha@nd will continue to file as a domestic
treated as a domestic trust if a courtiesire to remain domestic trusts mayfUst While actions are being taken to
within the United States is able tohgve difficulty meeting the new domes-meet the domestic trust criteria;
exercise primary supervision over thejc trust criteria in section 7701(a)(30) (3) The date on which actions to
administration of the trust and one Orprior to the first taxable year beginningmodify the trust to meet the domestic
more U.S. fiduciaries have the authorityafter December 31, 1996. Treasury an#fust criteria were initiated and a brief
to control all substantial decisions of thethe Service believe that these trustéescription of both completed and forth-
trust. New section 7701(a)(31) provideshould have a reasonable amount dfoming actions necessary to meet the
that a foreign trust is any trust that istime to comply with the new domesticdomestic trust criteria;
not a domestic trust. trust criteria. Accordingly, a domestic (4) The name, taxpayer identification
Section 1491 imposes a 35 percentrust in existence on August 20, 199&number, and address of any U.S. person
excise tax on a transfer of property by g“existing trust”), may continue to file who, but for the relief provided in this
U.S. person, including a domestic trusttax returns as a domestic trust fomotice, would be treated as the owner of
to a foreign trust. In general, the excisdaxable years of the trust beginning afteall or a portion of the trust under section
tax is imposed on the excess of the faiDecember 31, 1996, if the trust satisfie$79 for any taxable year of the trust
market value of the property transferredhe conditions of this notice. This relief beginning after December 31, 1996; and
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(5) A statement that, if the trust doestrust with a single foreign trustee. Thesections 7701(a)(30) and (31) to the
not meet the domestic trust criteria intrust, a calendar year taxpayer, is notrust's 1996 taxable year, then the trust
section 7701(a)(30) by the end of thdreated as owned by the grantor owill be treated as a foreign trust begin-
two-year period, the trustee will file all another person under sections 678ing on January 1, 1996.
of the trust’s applicable returns (whethethrough 679. On April 1, 1998, the To make the election, the trustee must
original or amended) for taxable yeardoreign trustee tenders his letter of resigattach a statement entitled “Election
of the trust beginning after Decembemation to take effect upon appointmenUnder Section 1907(a)(3)(B) of the
31, 1996, treating the trust as a foreigrof a new U.S. trustee. The trusteeSmall Business Job Protection Act of
trust. attaches the statement described in thig96 to Apply New Trust Criteria Retro-

If the trust satisfies the trust criterianotice to the trust's 1997 tax return. Aactively,” to the trust’s income tax re-
in section 7701(a)(30) by the end of thenew U.S. trustee is appointed on Julgurn for its first taxable year ending
two-year period, the trust will be treated30, 1998, and the trustee attaches thgfter August 20, 1996. The statement
as a domestic trust during this period forequired statement to the trust's 1998nust be signed under penalties of per-
all purposes of the Code. In the case dfax return. jury by the trustee and contain the
an existing domestic trust that fails to The trust may continue to file as afollowing information:
meet the conditions set forth in thisdomestic trust for the 1997 and 1998 (1) A statement that the trust is rely-
notice to continue to file as a domestictaxable years because (1) the trusteiag on this notice to apply the new trust
trust, such trust will be treated as anitiated modification of the trust by the criteria for its first taxable year ending
foreign trust for all taxable years of thedue date for filing the trust’s income taxafter August 20, 1996;
trust beginning after December 3lreturn for its first taxable year beginning (2) A declaration stating whether the
1996, for all purposes of the Code. Inafter December 31, 1996; (2) the moditrustee has filed an original U.S. income
that event, any U.S. person who isfication was completed within two yearstax return treating the trust as a domes-
treated as owning all or a portion of theof the due date for filing the trusts tic trust for any of the three immediately
trust for any taxable year of the trust1997 return; and (3) the trustee attachegreceding taxable years; and
beginning after December 31, 1996, anthe required statement to the trusts (3) A declaration stating whether
any beneficiary whose tax liability was1997 and 1998 income tax returns.  quring the election year, there has been
affected by th.e change in the trust's |f however, a new U.S. trustee hadg change in trust status.
status must file amended returns imot peen appointed by the end of the |f a trust changes status from domes-
order to correctly report their incometyo-year period, and an extension ofic to foreign as a result of this election
tax liability for any taxable year that thétime had not been granted by the Disthe trustee must, as a condition of
trust relied on this notice to file as atrict Director, the trust would have beenmaking the election, attach a statement
domestic trust. . treated as a foreign trust for all taxablexgreeing to treat the change in trust

If reasonable actions have been takefears beginning after December 3lgtatus as a transfer of the trust's assets
to meet the domestic trust criteria, butigg6. For purposes of section 1491 suchy a foreign trust for purposes of section
due to circumstances beyond the truskryst would have been treated as having491, except to the extent the grantor or
ee's control the frust is unable to meejransferred all of its assets to a foreigmnother person is treated as the owner of
such criteria by the date set forth in thisryst upon becoming a foreign trust orthe trust under sections 673 through 679

notice, the trustee may provide a writtenyanyary 1, 1997. when such trust becomes a foreign trust.
statement to the District Director having

JUr|Sd|Ct|0n over the trust’s return SettlngELECT|ON TO APPLY NEW APPLICATION OF SECTIONS 1491
forth the reasons for failing to meet theTRUST CRITERIA THROUGH 1494

domestic trust criteria in a timely man-RETROACTIVELY

ner. If the District Director determines If the status of a trust changes from

that the failure was due to reasonable New sections 7701(a)(30) and (3l)domestic to foreign as a result of the
cause, the District Director may grantapply to determine whether a trust isnew law, whether or not by reason of an
the trust an extension of time to meedomestic or foreign for taxable yearselection to apply the new trust criteria
such criteria. Whether an extension obeginning after December 31, 1996tetroactively, for purposes of section
time is granted shall be in the soleHowever, under section 1907(a)(3)(B) 0f1491 the trust will be treated as having
discretion of the District Director and, if the Act, a trustee of a trust may elect tanade a transfer of all of its assets to a
granted, may contain such terms witfapply the new trust criteria to the firstforeign trust upon becoming a foreign
respect to assessment as may be necéaxable year of the trust ending aftetrust, except to the extent a grantor or
sary to ensure that the correct amount ohugust 20, 1996 (“the election year”). another person is treated as the owner of
tax will be collected from the trust, its This section of the notice announces théne trust under sections 673 through 679
owners, and its beneficiaries. If the trustime and manner for making the elecwhen such trust becomes a foreign trust.
does not obtain an extension from thdion. Act section 1907(b); See also H.R.
District Director before the end of the If an election is made to apply newConf. Rep. No. 737, 104th Cong., 2d
two-year period, then the trustee mussections 7701(a)(30) and (31) to theSess. 338 (1996). In the case of an
treat the trust as a foreign trust for alltrust’s first taxable year ending afterexisting domestic trust that fails to meet
taxable years of the trust beginning afteAugust 20, 1996, the new trust criteriathe conditions set forth earlier in this
December 31, 1996. must be applied for the entire electiomotice to continue to file as a domestic
The following example illustrates theyear. Thus, for example, if a domestictrust, then to the extent there is a
relief provided by this section of thetrust with the calendar year as its taxtransfer of assets to the foreign trust for
notice. Assume a U.S. court has primanable year has a single foreign trusteepurposes of section 1491, such transfer
supervision over an existing domestiand that trustee elects to apply newvill occur upon the trust becoming a
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foreign trust at the beginning of the firstmay be nontaxable under section®RAFTING INFORMATION
taxable year beginning after Decembel492(1) and (3). Such a transfer cannot P ; .
31,1996. _ be nontaxable under section 1492(2)(AQ/VeTr?c?ypSntgﬂ|%?/I ;umgrggﬁérensofng\t;%éis_
_Under section 1494(a), the excise takecause the transfers described in SeGc Chief Counsel (International). For
imposed by section 1491 is due andion 367 are limited to transfers tog, '

; rther information regarding sections

%)_ayable at dt?r(]a tslme' of the Er? nsferforeign corporations. 1491 through 1494 cogtact I\%Is Stanley
reasury and the Service expect to issue ; ; :

regulations under section 1494 that will Treasury and the Service are studyingn (202) 622-3860 (not a toll-free call).

. . whether it is appropriate to allow aFor further information regarding sec-
tF)rg)rYsl(E; é?aésggé ﬁ;( Callsfortee}gnd#jstogsaomestic trust that becpmgs a f_orgigmions 7701(a)(30) and (31) contact
result of a change in trust status may b ust to e!ec; to apply prl_nC|pIes similarJames A. Quinn on (202) 622-3060 (not
paid by attaching Form 926, and an)}o the principles of section 367 undera toll-free call).

applicable excise tax, to the trust's in-S€ction 1492(2)(B) and, if so, how such
come tax return for the taxable year inPfinciples should be applied. Until fur-26 cFr 1.127-2: Educational Assistance Pro-
which the transfer occurs. If the exciseher guidance is provided, a domestigrams.

tax is not paid until the trust's incometrust that becomes a foreign trust ma
tax return for the year is filed, interestnot avoid the section 1491 excise tax b
must be paid on the amount of exciseelecting principles similar to the prin-
tax due at the rates determined undetiples of section 367, unless the trus
section 6621, with respect to the periodbtains a private_ IeFter ruling vv.ith. re- Notice 96-68

between the date on which the transfespect to the application of the principles

occurred and the date on which theof section 367 to its particular facts. This notice provides guidance regard-

efinitions Relating to Application
of Exclusion Under Section 127 of
{he Internal Revenue Code

excise tax is actually paid. Until regula- ing certain definitions affecting the
tions are issued, the guidance provide@APERWORK REDUCTION ACT proper tax treatment of educational as-
by this section of the notice may be sistance received by employees under

relied on by taxpayers. For penalties The collections of information con- § 127 of the Internal Revenue Code as
applicable for failure to report a transfertained in this notice have been revieweéimended by the Small Business Job
of property described in section 1491and approved by the Office of Manage-Protection Act of 1996, Pub. L. 104-188
see Act section 1902, adding sectionment and Budget for review in accor-(the “Act”).
1494(c) and Notice 96-60, 1996-49dance with the Paperwork Reduction Section 1202 of the Act restores the
I.LR.B. 7. Act (44 U.S.C. 3507) under controlexclusion from gross income for up to
In the case of an existing domestioumber 1545-1506. $5,250 of educational assistance pro-
trust that has relied in good faith on the An agency may not conduct or sponvided under an educational assistance
first section of this notice to continue tosor, and a person is not required tg@rogram described in § 127, effective
file as a domestic trust, but fails to meetespond to, a collection of informationfor an employee’s first taxable year
the criteria in section 7701(a)(30) by theunless the collection of information dis-beginning after December 31, 1994. The
end of the two-year period, the trusteglays a valid control number. Act amends the definition of “educa-
must make a return on Form 926 no The collections of information in this tional assistance” to provide that, for
later than thirty day after the end of theygiice are in the sections headaddi- 9raduate level courses, the exclusion
two-year period to report a section 149%iona| Time to Comply with New Domes-d0€s not apply to expenses relating to
transfer that occurs on the change in thg: Trust Criteria and Election to Apply courses “beginning after June 30,
trust's status, and to pay any excise taKew Trust Criteria RetroactivelyThis 1996." For this purpose, a “graduate
and interest due. Form 926 may benformation is required by the IRS tol€vel course” will be treated as meaning
attached to an amended return filed b¥ssure compliance with the new provi2ny course taken by an employee who
the trustee for the first taxable year ofsjons of the Small Business Job Proted?@S & bachelor’s degree or is receiving
the trust ending after December 3lijon Act of 1996. The likely respondentsCredit toward a more advanced degree,
1996. If Form 926 is filed no later than are individuals, business or other fordf the particular course can be taken for
thirty days after the end of the two-yearyofit institutions, and not-for-profit in- credit by any individual in a program
period, no penalties will be imposedgtittions. Ier;]xdingdto a Igw, bgsiness, medical, orI
under section 1494(c). . . other advanced academic or professiona
Under section 1492, the excise ta)bu-:—c:]:n ?itgrggtﬁgutrgtal annual rGportmgdegree. Section 127(c)(1). This is the
imposed by section 1491 shall not apply , ' same definition set forth in Notice 89—
to: transfers to certain exempt organiza- 1€ estimated average annual burdegs 19g9.1 C.B. 674, with respect to
tions (section 1492(1)); transfers del€r respondent is 27 minutes. The estiymendments made by the Technical and
scribed in section 367 (sectionMated number of respondents is 1,20Qyiscellaneous Revenue Act of 1988,
1492(2)(A)); transfers with respect to The estimated annual frequency oPup. L. 100-647, relating to graduate level
which an election has been made tdesponses is annually. courses.
apply principles similar to the principles Books or records relating to a collec- The amendment of the term “educa-
of section 367 (section 1492(2)(B)); ortion of information must be retained astional assistance” to exclude graduate
transfers with respect to which an eleclong as their contents may become maevel courses applies to courses begin-
tion has been made under section 105trial in the administration of any inter- ning after June 30, 1996. Similarly, the
(section 1492(3)). A transfer to a foreignnal revenue law. Generally, tax returng 127 exclusion only applies with re-
trust that occurs as a result of a changand tax return information are confiden-spect to “courses beginning” before a
in trust status from domestic to foreigntial, as required by 26 U.S.C. 6103.specified date in 1997. For purposes of
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both of these provisions, a course ordilevel independent study course for the The amendments to 8§ 127 do not

narily will be considered to begin on theupcoming summer term. The courseffect the tax treatment of educational

first regular day of class for the courseconsists of working with a professor tobenefits under any other section of the

The first regular day of class for anywrite a paper. Other courses offered folnternal Revenue Code including em-

course that is offered during a regulathe summer term hold their first regularployment related education described in

academic term at an educational instituelass during the first week of June 1996Treas. Reg. § 1.162-5.

tion will be considered to be the first The first day on which regular classes

day on which regular classes generallyre held in the term is Monday, June 3FyRTHER INFORMATION

begin for courses offered during thatl996, and classes continue until August.

term. A regular academic term duringThe employee does not meet with the For further information regarding this

which a course is offered might be, forprofessor until the second week of JulyNotice, contact Monice Rosenbaum of

example, a semester or, if the semestdr996. Under the preceding paragraphhe Office of the Associate Chief Coun-

consists of more than one session, thihe independent study course would bgg| (Employee Benefits and Exempt Or-

session during which the course is oftreated as beginning on or before Junganizations) at (202) 622-6070 (not a

fered. The date on which an individual30, 1996 for purposes of § 127. This isg||-free number).

registers for or enrolls in a course doebecause regular classes for courses of-

not determine when the course begindered during the summer term in which
For example, assume an employethis course was taken generally began

registers in January 1996 for a graduaten June 3, 1996.
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Part IV. Items of General Interest

Excise Tax Changes Halon—-1301 6250 Best HOUSE Inc., Oakland, CA
Halon—2402 37:50 Big _Brothers an_d Big Sisters of South
Carbon tetrachloride 6.875 Big Horn Basin Inc., Worland, WY

The changes listed below are effectivéMethyl chloroform 0.625 Bloomington Blades High School
after December 31, 1996, and will beCFC-13, CFC-111, and Association Incorporated,
reflected on Form 720, Quarterly Fed- CFC-112 CFC-211 through Bloomington, IN
eral Excise Tax Return for the first CFC-217 6.25 Blue Water Charity Sports, Inc., Port
quarter of 1997, as well as the 1997 Huron, Ml .
revisions of Form 4136, Credit for Fed-V. LUXURY TAX Candlelighters Childhood Cancer

. Foundation, Toledo, OH
eral Tax Paid on Fuels, and Form 8849, Tax is imposed on passenger automaeherokee Affiliated Services, Inc..

Claim for Refund of Excise Taxes. If hjjos (IRS No. 92) at 8% of the amount  canton. GA

these rates are modified by Ieg|slat|onby which the sales price exceed?(:hildren’s, Visitation Program, Ann
the IRS WI||. issue another announce<3g 000 beginning January 1, 1997. For aArpor. Mi ’

ment and will revise all forms accord- example, if the sales price of the aUtOCompre’hensive Christian Counseling,

Announcement 96-130

ingly. mobile is $38,000, the tax is $160 (8% nc.. Xenia. OH
I. TAX ON AVIATION GASOLINE of $2,000). Elks No. 273 Ladies Auxiliary, Inc.,
is i at ineVl. HOW TO GET FORMS cold Spring, KY
Tax is imposed on aviation gasolineV" Ermine Meadows, Incorporated, Elkhart,

(IRS No. 14) at a rate of 4.3 cents per |RS Forms can be obtained by calling IN
gallon beginning on January 1, 19973_800-829-3676 or downloaded fromE S Haven Academy, Dallas, TX

Il. TAX ON AVIATION FUEL « FTP — ftp:/firs.ustreas.gov Exodua Ministries, Grand Rapids, MI

. ) : Ce Exodus Community Preservation
(OTHER THAN GASOLINE) x\grrlzda:vg;%(\e/ Web—http:/fwww.irs. Corporation, Los Angeles, CA

Tax is imposed on aviation fuel (other. IRIS at FedWorId—(703) 321-8020 Faith in Action, Inc'1 Columbus, OH

than gasoline) (IRS No. 69) at a rate of Family Support Network, Goldsboro,

4.3 cents per gallon beginning on Janu- _ . NC

ary 1, 1997. Foundations Status of Certain Firelands Archaeological Research
Organizations Center, Milan, OH

I1l. AIR TRANSPORTATION TAXES Flouride Commemorative Committee,

Announcement 96-131
The excise tax on transportation of
persons and property by air and use g

Grand Rapids, Ml
The following organizations have F M Ministry, Grand Rapids, Ml
international air travel facilities (IRS ailed to establish or have been unablgort Wayne Healthly Cities Committee,
Nos. 26, 28, and 27) expires aftefO Maintain their status as public chari- Inc., Fort Wayne, IN

December 31, 1996. No tax applies tc}les or as operating foundations. AccordFoster Parents United, Inc., Ashland,

amounts paid for transportation begin-'ngly’ grantors and contributors may not, OH

ning after December 31, 1996. after this date, rely on previous rl,l"ngSFoundation for Endowment and

or designations in the Cumulative List Reconstruction of Noah's Ark, Inc.,
Passengers from whom tax was C.Olof Organizations (Publication 78), or on princeton, WV
lected on amounts paid for travel begin; ; . - on, _
ning after December 31, 1996, may betr:ce p;gsumptlgn a”S';!g frggs(tl?)e f]:“?r? Foundation for International
i ' ’ of notices under section of the pevelopment Inc. F | D, Washington,
entitied to a refund of the tax RefundsCode. This listing doesiot indicate that  pc P 9

or from the IRS. Direct refunds from the o , . . _ [
IRS are claimed on Form 8849, Claimas organizations described in section Abortion, Alexandria, VA

for Refund of Excise Taxes. An original 501(c)(3), eligible to receive deductiblepriends of Friends, Inc., Crawfordsville,

passenger receipt must be submitte§oNtrioutions. IN _ _
with the passenger’s Form 8849. Former Public Charities The follow- Friends of North Florida Environment,
ing organizations (which have been Inc., Jacksonville, FL
IV. OZONE-DEPLETING treated as organizations that are ndtriends of the Cotillion Club, Detroit,
CHEMICALS private foundations described in section MI _ .
Tax is imposed on ozone-depleting509(a) of the Code) are now classified-riends of the Quikt Detroit Metro
i s private foundations: Chapter, Romulus, Ml
chemicals (IRS Nos. 98 and 19) at thé : _ . ; .

o Affordable Housing Corporation, Friendship House, Inc., Louisville, KY
rates shown beginning on January 1, i : )
1997. The rate is per pound. Montgomery, AL Future Mobility Institute, San Francisco,

Aleut Foundation, Anchorage, AK CA
CFC-11 $ 6.25 Alleghany Highlands Housing Alliance, Generation Gap Inc., Wooster, OH
CFC-12 6.25 Covington, VA Good Shepherd Enterprises
CFC-113 5.00 ALs Recovery Foundation Inc., Miami, Incorporation, Louisville, KY
CFC-114 6.25 FL Grand Rapids Job Corps Center
CFIC_115 3.75  Baltimore County Literacy Works Inc., Community Relations Council, Inc.,
Halon-1211 18.75 Baltimore, MD Grand Rapids, Ml
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Green Local Schools Foundation,
Greensburg, OH

Gary Urban Enterprise Association, Inc.,

Gary, IN

Grimes Memorial, Inc., Columbus, OH

Halhul Alms Committee, Westerville,
OH

Hands on Battle Creek Museum, Battle

Creek, Ml
Harrison County Young Peoples
Orchestras, Inc., Bridgeport, WV

Heartfelt Ministries, Inc., Louisville, Ky Mays Lick Community Development,

Hellenic Preservation Society of
Northeastern Ohio, Cleveland, OH

Hillcrest Christian Center, Inc.,
Sylvania, OH

Histiocytosis Association of Indiana,
Indianapolis, IN

HIV AIDS Housing Coalition, Inc.,
Grand Rapids, Ml

Homes for the Homeless Foundation,
Inc., Owensboro, KY

Hope Senior Nonprofit Housing
Corporation, Oxford, Ml

Huron Village, Inc., Milford, Ml

In Defense of Endangered Species,
Columbus, OH

Indiana Association for Social Work
Education, Inc., Evansville, IN

Indiana Korean Association of Retired
Persons, Inc., Indianapolis, IN

Innovation Alliance, Inc., Worthington,
OH

Institute of New Construction
Achievements, Inc., Gary IN

Intercessors International, Flint, Ml

Intercultural Scholarship Foundation
Incorporated, Perrysburg, OH

Isabella Community Soup Kitchen, Mt.

Pleasant, Ml
Isabelle Ridgway Community Service
Agency, Columbus, OH

Jackson County Christians, Jackson, Ml
Jeff Lisath Summer Basketball League

Portsmouth, OH

Jesus Bridges the Gap After Care
Ministry, Inc., Indianapolis, IN

Joe Sparma Community Center,
Massillon, OH

Jor-Lee Inc., Mechanicstown, OH

Kalamazoo Mass Choir, Kalamazoo, Ml

Kelly-Morang Center, Roseville, Ml
Kentucky School Reform

Corporation/Partnership for Kentucky

School Reform, Lexington, KY

" issue a ruling or determination letter

Kenwood Place Il, Inc., Indianapolis, IN Deletions From Cumulative List of

Kurdish Children Emergency Fund, Organizations Contributions to
Westerville, OH Which Are Deductible Under

Kush Empowerment Center, Inc., Section 170 of the Code
Detroit, Ml

Lipscomb Family Foundation,
Columbia, SC

Main Street Gary, Gary, IN

Mary Alice Fortin Child Care
Foundation, Inc., Palm Beach, FL

Announcement 96-132

The name of an organization that no
longer qualifies as an organization de-
scribed in section 170(c)(2) of the Inter-
nal Revenue Code of 1986 is listed
below.

Generally, the Service will not disal-
low deductions for contributions made
to a listed organization on or before the
Namos, Inc. National Art Museum of  date of announcement in the Internal

Sport, Indianapolis, IN Revenue Bulletin that an organization

Newburg Volunteer Rescue Squad Inc., N0 longer qualifies. However, the Ser-
Newburg, MD vice is not precluded from disallowing a

Northcoast Orthopaedic Research and deduction for any contributions made
Educational Foundation, South Euclig &€ an organization ceases to qualify
OH ' ‘under section 170(c)(2) if the organiza-

Oakland County Area Service tion has not timely filed a s_uit for
Committee Of Narcotics Anonymous declaratory judgment under section 7428

Pleasant Ridge, MI * and if the contributor (1) had knowledge
) o . ) of the revocation of the ruling or deter-
Pierson Area Fire Association, Pierson, mination letter, (2) was aware that such

M revocation was imminent, or (3) was in
Rotary Club of Cambria Foundation,  part responsible for or was aware of the

Cambria, CA activities or omissions of the organiza-
Skin Phototrauma Foundation Inc., tion that brought about this revocation.

Parsippany, NJ If on the other hand a suit for de-
T A S K Ministries Inc., Nacogdoches, claratory judgment has been timely
X filed, contributions from individuals and
West Milton Players, Milton, OH organizations described in section
Young Artists, Inc., Parkersburg, Wy 170(c)(2) that are otherwise allowable

Youth Foundation of Louisiana. Baton Will continue to be deductible. Protec-
Rouge, LA ’ tion under section 7428(c) would begin

If an organization listed above sub-C" December 23, 1996, and would end
mits information that warrants the re-O" the date the court first determines
newal of its classification as a puinCthat the organization is not described in

charity or as a private operating foundaS€ction 170(c)(2) as more particularly
tion tyhe Interngl Reven%e Se?vice willSet forth in section 7428(c)(1). For indi-
' vidual contributors, the maximum de-

duction protected is $1,000, with a hus-

with the revised classification as toband and wife treated as one contributor.
foundation status. Grantors and contribuz ’

tors may thereafter rely upon such ruI-.Th'.S‘ : benefit is not extended_ to any
ing or determination letter as providedmdlv'dual. who was responsible, n
in section 1.509(a)-7 of the Income T _hole or in part, f(_)r t_he acts or omis-
Regulations. It is not the practice of the>ONS Of the organization that were the
Service to announce such revised classlP—aSIS for rgvocatlon. .

fication of foundation status in the Inter-Orthopaedic Development Foundation

nal Revenue Bulletin. Hilton Head, SC

Inc., Mays Lick, KY
Muncie Coalition of 100 Women
Incorporated, Muncie, IN

33 1996-52 I.R.B.



Announcement of the Disbarment, Suspension, or Consent to Voluntary
Suspension of Attorneys, Certified Public Accountants, Enrolled Agents, and
Enrolled Actuaries From Practice Before the Internal Revenue Service

Under 31 Code of Federal Regulaenue Service matter from directly oraccountant, enrolled agent, or enrolled
tions, Part 10, an attorney, certified pubindirectly employing, accepting assis-actuary, and date or period of suspen-
lic accountant, enrolled agent, or entance from, being employed by or sharsion. This announcement will appear in
rolled actuary, in order to avoid theing fees with, any practitioner disbarredthe weekly Bulletin at the earliest practi-
institution or conclusion of a proceedingor suspended from practice before theable date after such action and will
for his disbarment or suspension frominternal Revenue Service. continue to appear in the weekly Bulle-
practice before the Internal Revenue Ser- To enable attorneys, certified publictins for five successive weeks or for as
vice, may offer his consent to suspensioaccountants, enrolled agents, and emnany weeks as is practicable for each
from such practice. The Director ofrolled actuaries to identify practitionersattorney, certified public accountant, en-
Practice, in his discretion, may suspendinder consent suspension from practiceolled agent, or enrolled actuary so
an attorney, certified public accountantbefore the Internal Revenue Service, theuspended and will be consolidated and

enrolled agent, or enrolled actuary inDirector of Practice will announce in thepublished in the Cumulative Bulletin.
accordance with the consent offeredinternal Revenue Bulletin the names and The following individuals have been

Attorneys, certified public accoun-addresses of practitioners who havelaced under consent suspension from
tants, enrolled agents, and enrolled acteen suspended from such practice, thefractice before the Internal Revenue
aries are prohibited in any Internal Rev-designation as attorney, certified publicService:

Name Address Designation Date of Suspension

Sherman, Richard M. Crystal Lake, IL CPA October 18, 1996 to July 17, 1997
Hunter, Lewis Jacksonville, FL CPA October 25, 1996 to January 24, 1997
Hisken, Donald Red Bluff, CA CPA November 1, 1996 to March 31, 1997
Byrne, Steven P. Arcadia, CA Attorney November 1, 1996 to January 31, 1997
Mulrey, Robert M. Milton, MA CPA November 1, 1996 to October 31, 1997
Edwards, Ronald A. Plymouth, Ml CPA November 1, 1996 to April 30, 1998
Hart Jr., Charles E. Wilmington, OH Attorney November 1, 1996 to October 31, 1998
Willner, Peter D. Stowe, VT CPA November 1, 1996 to April 30, 1997

May, Gary Madison, WI Attorney November 1, 1996 to October 31, 1998
Josephson, Elliott Northbrook, IL CPA November 1, 1996 to October 31, 1998
Capwill Jr., James A. Solon, OH CPA November 1, 1996 to February 28, 1997
Hazel, John J. Ridgefield, CT Enrolled Agent November 1, 1996 to January 31, 1997
Jacobs, Patrick St. Paul, MN CPA November 1, 1996 to December 31, 1996
Lau, William Crete, IL CPA November 1, 1996 to June 30, 1997
Franklin, Gene L. Lees Summit, MO Enrolled Agent November 1, 1996 to January 31, 1997
Winterhalter, Charles L. Cincinnati, OH CPA November 1, 1996 to April 30, 1998
Cremer, Patricia L. Roundup, MT CPA November 5, 1996 to May 4, 1997
Gardner, Stephen A. Dallas, TX Attorney November 7, 1996 to May 6, 1999
Masini, David Wheat Ridge, CO CPA November 12, 1996 to November 11, 1997
Cunningham, Michael Lafayette, IN CPA November 12, 1996 to August 11, 1997
Smith, Robert Chicago, IL CPA January 1, 1997 to December 31, 1997
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Announcement of the Expedited Suspension of Attorneys, Certified Public
Accountants, Enrolled Agents, and Enrolled Actuaries From Practice Before the
Internal Revenue Service

Under title 31 of the Code of Federalaries are prohibited in any Internal Rev-accountant, enrolled agent, or enrolled
Regulations, section 10.76, the Directoenue Service matter from directly oractuary, and date or period of suspen-
of Practice is authorized to immediatelyindirectly employing, accepting assis-sion. This announcement will appear in
suspend from practice before the Internaiance from, being employed by, or sharthe weekly Bulletin at the earliest practi-
Revenue Service any practitioner whoing fees with, any practitioner disbarredcable date after such action and will
within five years, from the date theor suspended from practice before theontinue to appear in the weekly Bulle-
expedited proceeding is instituted, (l)nternal Revenue Service. tins for five successive weeks or for as
has had a license to practice as an To enable attorneys, certified publicmany weeks as is practicable for each
attorney, certified public accountant, oraccountants, enrolled agents, and erattorney, certified public accountant, en-
actuary suspended or revoked for causeolled actuaries to identify practitionersrolled agent, or enrolled actuary so
or (2) has been convicted of any crimeunder expedited suspension from pracsuspended and will be consolidated and
under title 26 of the United States Coddice before the Internal Revenue Servicepublished in the Cumulative Bulletin.
or, of a felony under title 18 of the the Director of Practice will announce in The following individuals have been
United States Code involving dishonestythe Internal Revenue Bulletin the name®laced under suspension from practice
or breach of trust. and addresses of practitioners who havieefore the Internal Revenue Service by

Attorneys, certified public accoun- been suspended from such practice, theiirtue of the expedited proceeding pro-
tants, enrolled agents, and enrolled actwdesignation as attorney, certified publiovisions of the applicable regulations:

Name Address Designation Date of Suspension

Pacchiana, Paul Chappaqua, NY Attorney Indefinite from October 9, 1996
Rosenberger, David H. Centerville, OH Enrolled Agent Indefinite from October 21, 1996
Gudes, Gerald W. Bloomfield, Ml CPA Indefinite from October 22, 1996
Donnelly, Richard S. Asheville, NC CPA Indefinite from October 22, 1996
Burrows, William D. Dallas, TX Attorney Indefinite from November 13, 1996
Klausner, Julius Scarsdale, NY CPA Indefinite from November 13, 1996
Glessner, Randy Omak, WA CPA Indefinite from November 13, 1996
Aspland, Frieda R. Greenville, SC CPA Indefinite from November 13, 1996
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